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HURLEY HUNTER, a Minor, by ) 
Maude Hunter, his Next Friend, 

Appelies, 

APPZAL FROM SUPERIOR COURT 
v3. 
OF COOK COUNTY. 

YOUR CAB COMPANY, a Corporation, 

Appellant. 


MR. JUSTICE MeSURRLY DELIVERED THE OPINION OF THE COURT. 


| Ry thie appeal defendant seeks the reversal of a 
Judgment of $2,000, entered upon the verdict of a jury in a per- 
onal injury case, Plaintiff was injured while riding in one of 
the taxicabe belonging te defendant. 

Whether the aceident was caused solely by the neglie- 
genee of defendant's driver or whether there was contributory 
negligence om the part of the plaintiff is not argued, That the 
proot was sufficient to impose liability seems to be conceded. 

Defendant makes the point that it was not a common 
earrier in thie instance, and that the court erroneously instructed 
the jury upon the theory that it was, There are twe anewere to 
this, 

Plaintiff's declaration alleged in many counts that 
defendant was a corporation owning taxicabs and on the day ef the 
accident wae engaged in the business of operating taxicabs in 
Chi cago and engaged in the business of carrying and transporting 
passengers for hire in said taxieabe in Chicago, and was a —— 
carrier of passengers; and that plaintiff beeame a passenger in one 
ef said taxicabs for a reward paid or promised to be paid to the 
defendant. Defendant filed 2 plea of general iesue and a special 
Plea alleging that it did not own, operate or control the automebile 
alleged te have caused the accident. This special plea was subse- 
| quently abandoned and the ownership of the taxleab by defendant 
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Was admitted and testified to by defendant's employees. 

It has been held repeatedly that in an action en the 
ease the general issue denies only the wrongful act alleged to have 
been committed and does not wut in issue the ownership, possession 
er operation of the property or inwtermanteLdises which caused the 
injury. Such allegations are regaried as matters of inducement 
only, which are not traversed by 2 plea of general issue, ond if 
the defendant desires to take issue on such particular facts he 
must do so by special plea. Myelier v. Hayes, 321 Ill. 278; 
GCarison v. Jonnnon, 265 ill. 656, and cases elted therein, If 


defendant desired to question plaintiff's sllegation as to the 
character of its business and that it was a common carrier for 
hire, thie should have been done by epecial plea. 

Another eufficient “answer is that the evidence proves 
that defendant was engaged im operating taxicabs. There is no 
evidence in the record that it eperated a public garage or hired 
out private antomobilea or did a livery business. The witnesses 
refer to the “taxicahe" of the defendant company, and the only 
reasonable conclusten from the evidenee is that it wes engaced in 
the ordinary business of operating taxicabs, 

In Boiand v. Gay, 201 Thi. App. 359, it was held that 
the company operating taxicabs is a commen carrier. See alse 
Babbitt on Notor Vehicles, section 620. Terminal Taxicab Uo. vy. 
Kytzs, 241 U. 5, 252, holds that a corporation organized for the 
carriage of people may have two separate and distinet businesses « 
one where it conducts a livery business only with private automo- 
biles and can accept or reject customers and make charges as it 
wishes. In euch business the company is not a common carrier sub- 
ject to the control of the Utilities Commission; but said company 
may also own and operate ordinary taxivabs for the hire of any one 


applying, and in such business it is operating as a common carrier, 
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Defendant in a suprlemental brief complains ef the in- 
atruetion given at the instance of « co-defendant on the ground the 
it directed a verdict and teld the jury that the defandant, Your 
Gab Company, operated its taxicab in « negligent manner, We de 
not think the tneteuetden is epen to the objection made. The 
conclusion ef the jury must be based upon its findings from the 
evidence, Furthermore, the mandatory part of the instruction told 
the jury that it showld find both defendants not guilty, which was 
— to the defendant Your Cab Company. If an instruction is 
erroneously favorable to one defendant, he cammet complain, Eowerg 
Y. Heflebower, 243 111. App. 129; Welsh vy. City of Chicago, 323 I12. 
499. 

In any event, the evidence and the facts se clearly 
support the verdict and judement thet rulinge on instructions, 
although technically erroneous, Will not reverse, Taking the ine 
structions as a whole, the jury wae properly instructed, and under 
the evidence no other verdict could have been properly returned. 
Under the cirewistances, the errors, if any, were harmless and do 
not work a reversal, Greinke v. Chicago City Ry, Co., 234 ILl, 564; 
fest Chicage Street Ky. ¢ _ Haday, 188 Til. 308, 





fhe appellee aske for statutory damages, alleging that 
the sppeal was brought for delay. There is some basis for this 
motion, but-we are inclined te think that the question raised on 
appeal hae sufficient merit te justify use im declining to impese 
statutory damages. 


The judgment is affirmed, 
AFFIRMED, 


Matehett, ©. J,, and O'Conner, J., concur. 
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PETER BOMARGEI, @ Iiinor, by 
Michael Boharski, his Father 


and Next Priend 
Def endant in Error, 
ERROR TO SUPERIOR CouRT 


OF COOK CcouNTY. 


vs. 


STEVE RUDNICK, 
iaintiff in Error. 


MR. JUSTICE MeSURELY DELIVENED THE OPINION OF THE CouRT, 


Ry this writ ef error defendant seeks the reversal 
of a judgment ageinst him for $8,000 eitered upon the verdict ef 
a fury, efter plaintiff remitted $2,006, in an action to reeover 
damaces for infyrlesa reeeived by Peter Boharski, a miner, when he 
Was struck by an automobile ewned and driven by the defendant. 

The accident happened on November 1, 1924, about nine 
o'clock in the merning, eas defendant was driving his automobile 
westward on 93rd street, at the intersection of Weodlarn avenue, 
which runs nerth and south in Chicage. Plaintiff at this time was 
twelve years of age, ‘There is some variance in the testimony as 
to whether plaintiff wae struck se be was walking from the northe 
east corner of the intersection southward across 95rd street on 
the cross-walk, or, 28 claimed by defendact, as he was running 
diagonally in a southwesterly direction across the intersection of 
the streets. However, the jury could properly find that plaintiff 
lecked eastward before starting to cross and was struck as he was 
Walking southward on the cross-walk on 95rd street. He testified 
thet he did not sec defendant's automobile witil it was five feet 
away from him. Defendant's adomebile was approaching at a speed 
of about twenty-five miles an hour; he did net see plaintiff until 
the latter was two feet shead of the automobile and he did not 
blew his horn until plaintiff was struck, 


It is first argued that there is no evidence to sus- 
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tain the ouumt of the declaration alleging that defendant wilfully 
ond wanteniy struck the plaintiff, 


"Tllewili is not « necessary element of a wanton act, but to 
eonstitute such an act the party acting or failing to act must 
be eonscions of his conduct and, though having no intent te 
injure, must be conecious, from his knowledge of surrounding 
circumstances wid existing eonditions, that his conduct will 
naturally or probably result in injury." 


wiGeg 296 Til. 464, Whether the 





injury wae wantenly and wilfully inflicted was a question ef fact 
for the jury te determine, and there was sufficimt evidence to 
Justify the conclusion that defendant, from his knowisdge of the 
surrouriding elrewaetarnces end conditions, must have known that 
his conduet naturally or nrobably woul4 reault in injury. 

ar, 202 Ili. 624; Brown v, 


Pddncis sieuined tas 319 Ill. 326, 
Complaint is next made of the admission of evidence 





as to the hospital, medieal and surgical bills. It is said that 
the father is the only person whe has so right te recover for loss 
of services ond expenditures incurred om behalf of a minor, 
Richardson vy. Neleon, 221 I11. 254. However, the parent may 
relinquish his right to the earnings ef the child, and this may 
be inferred from the conduct of the parent. 21 Am. & Eng. Eney. 
of Law, ®nd ed. 1059. It has been held that the progecution ef a 
suit in the nome of a child by the father as next friend is an 
equivalent to a relinquishment om the part eof the father of the 
authority to colleet er claim such esrnings in his own right. 

» 203 Tll, 536; Seott v. White, 71 Til. 
287; American Car & Foundry Go. v. Hidl, 226 111, 227. In the 


ease at bar the relinquishment by the father is not a matter of 





inference alone, ‘The declaration specifically avers that the 
father “had assigned, transferred and relinquished his right to 
recover for monies expended, incurred ana to be expended and laid 


out in the future for medical services, hospital services, surgica 1 
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emd medical treatment, nursing and medicines fer said plaintiff. 
and hae acsigned, transferred snd relinquished hie right te recever 
for any wages ond earnings during the minerity of said pliaintify.* 

It is suggested, but not argued, that it wes errer te 
permit the attenting physician to give hie opinion that the function 
of the plaintiff's leg was impaired atleast forty to fifty per cent. 
In what. respect this was ebjeetionabie ry not stated, The phyeieian 
Was the attending physician ond baeed his epinion upon the objective 
symptome which cane uncer his observation, 

Complaint is made by defendant's counsel of thea conduct 
of plaintiff's attorney om the trial, There was considerable un- 
nececsory talk petroen the lawyers upon the trial and each seamed 
to be attamiing te get the better of the other in tke exchange of 
Yemarks, Whatever impropriety there may have been im the remarks 
of plaintiff's ecsunsel was provoked by the ramarks of defendant's 
eounsel. Thase remarks, while intemperate and wiealled for, under 
the cirewnstanees fe net cell Tor = reversal. 

Complaint is made of the inetructions, but we find 
nothing prejudicial in thie reepect. Taken altogether the instrue- 
tions fairly presented the law to the Jury. 

No substantiel reason appears for a reversal and the 
Jadgmen’ is therefore arfirmed, 

APTI REBD, 
Matchett, P. J., and O'Connor, J., concur, 
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IN THE MATTWR OF THE MSTATR OF 
ADOLPH L. BENNGR, Deceased, 


— — 


MARY LBE COLBERT (Claimant), 


Appellee, 
APPEAL FROM CIRCUIT COURT 
TB. 
OF COOE COUNTY. 
ESTATE OF ADDERH L. BENNER, 
Deceased, 
Appellant. ) 


MR. JUSTICE MeSURELY DELIVERED THE OPINION OF THE COURT. 


Thies is an appeal from a judgment in favor of Mary Lee 
Colbert for $2500 against the estate of Adolph L, Benner, deceased, 
entered wpen a trial by the court, 

The elaimant, Mary Bee Colbert, is an attorney and was 
associated in his lifetime with Adolph L. Benner, aleo an attorney, 
in a number of legal matters, Her claim is based con legal services 
rendered to him and his elients, at his request, in the last months 
ef his life, Twenty-five seperate matters are presented as having 
been attended to by her for the deceased, and she alleges that 
altogether she spent a little ever ninety-¢ixz days in such mattcrs 
which she valued at $50 a day, amounting to $4825, February 14, 
‘1921, she received a letter from Benner enclosing a chesk for 
$800 "to apply on aceownt of services." She claimed a balance due 
ef $4025. The position of the executrix of the estate is thet this 
payment of $600 and the law practice of deceased wiich claimang teok 
ever, are ample compensation for the work done by claimant, Claim- 
ant herself aa an interested party could not testify on the trial, 
but sought to establish her claim by the testimony of various wit- 
nesses and by decwients, After hearing the evidence, the trial court 
was of the opinion that $2500 would be a fair compensation to elain- 


ant for her services snd entered Judgment in her favor for that 
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amount. 

the only question argued by the attorneys for the 
estate is that the claimant has failed to substantiate her claim 
by the preponderance of the evidence. Their brief is almest 
wholly an ebhstract of the evidence of the witnesses. These touch 
some twenty-four different matters and an item of sundry censulta- 
tiens with Benner. It would serve no useful purpose te detail the 
evidenee as to each of these matters. It is extended and, in some 
eases, involved. 

One matter was services alleged te have been rendered 
in the estate of John B. Merkel. It anpears that, when Benner called 
in elaimant to finish up the legal matters in connection with this 
estate, it had been peiding in the Probate court fer a great many 
years and the heirs had made repeated efforts te obtain an accounte- 
Ang and distribution of the money. Claimant proceeded te gather 
the necessary data and prepared a final seceunt consisting of rive 
or six pages. Objections were made to this and the account was re- 
drawn. While there is some evidence tending te shew that in this 
estate there was some less or inconvenience, this was because of 
Benner'’s failure to handle promptly the affairs sntrusted to him. 
Mies Colbert seems to have handled the matter with diligence and skill. 

Another matter was the estate of Mary Schneider, de- 
eeare4d, being & proceeding in the Probate court and a trust estate. 
In this case also the final account was about four years overdue 
when claimant's services began. [The account cevered a long period 
ef time and involved many items, These were prepared by claimant, 
and while there was no direct evidence as to the time spent by her, 
the trial ceurt could reasonably infer that the time covered was at 
least fourteen days, as was est forth in her elaim, 
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of the many matters in which the claimant rendered services. I+ 
is sufficient to say that the evidence on behalf of claimant tends 
to sunpert her claim in each of the matters concerning which evi- 
dence was introduced. 

A reviewing court is not called upon to substitute 
its judcment for that of the trial court, but only to determine 
whether the finding or verdict is manifestly contrary te the 
weight of the evidence. This is the well established rule. Upon 
examination of the entire record we conclude that, while the proof 
of certain items of alleged services rendered may be somewhat 
doubtful and at other times not clear, yet taking the record as e 
whole we are unable to arrive at the conclusion that the trial 
court's findingsls manifestly against the weisnt of the evidenee, 

That services were rendered seems to be conceded. 
Claimant is entitled to fair compensation. There appears te be 
no dispute as to the rate of compensation allowed. The trial 
Fadce had the right, from certain facts established, to draw his 
ewn conclusions as to the reasonable amount of time necessary te 
perform the work. His long experience both as a lawyer and judge 
on the bench well qualified him to de this, 

We would not be justified in disturbing his conclu- 
sions, and the judgment is therefore affirmed. 

AFFIRMED, 


Matchett, >. J., and O'Gennor, J,, concur, 
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Ii THe MATTER OF cae BSTare oF 
HPRUAR STSINREYZA, Incespetent, 


Appeal of HERMAN STEIRMZYER, 


APPEAR FROM CTRCUIE count 


OF GOOR County. 


ER, JUSTICE MehtRELY SELIVERSD CHR GPINTIGN OF THB COURT, 


Thia is an appeal by Kesman Gtaimmeyer from a judgment 
of the Glreult court entered woon the verdict ef the jury finding 
him incompetent te wanage and care for his own estate, 

in Sovember, 1925, Herman Steinmeyer‘s two married 
daughters, Jennie DeCrasie end Auma Milier, Filed a petitien in the 
Prebate court of Cesk county alleging that their father was inecompe- 
tent to manage, control and care Sor hie property and effairs. A 
trial wes had in Decamber, 1925, and the jury found that the reapond- 
ant was on incompetent person, inoapabie of managing and earing for 
hia ostste. Judgment was entered upon the verdict and an appeal 
therefrom was vrayed te the Circuit sowt. Thereafter, on December 
23, 20°6, « jury in the Gircuit court returned a like verdict, 
finting thet reepencent wae an incompetent perren, ond respondent 
has srpenied, ; 

The facts developed on the hearing are that at the 
time of the tris. in the Cireult court Herman Steinmeyer was 
nearly seventy-one years of age. About thirty-five years before 
he had met with an aceldent which necessitated the amsutation of 
beth legs shove the kmces. He and Mis brether Gustav conducted a 
sali herdwere store on Cottage Greve avenue, living im reems 
abeve the store. Ali the eutetae work wae attended te by Guster, 
while the respondent leoked after the werk in the stere. Gustav 
died in August or September, 1925. October 20, 1998, respondent 
suffered a paralytic atroke involving his entire right side, and 
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the petitionere claim that his incompetency arose at that time. 
He ic on illiterate mon, amable to read and write except in a 
moat limited way. Fie netive tenceus is German, although be can 
understand erdinery and sizely eneken English. As a resuit of 
the cireke he lost the sbility te epesak except a few sluple 
Geram words, ent thie imebility continued until the time of the 
trial in the Cireult court. He in the owner of two pieces of 
reai entate and seme personal property sgeregating approximately 
&€0,000 in value. At the time of the death of his bretner Gusta? 
and ver a number of yeare prier therete, Clara Lena HSanumacker 
acted as housekerper fer beth of them, coming inte their home a 
nutber ef deyr cack week and returning to her home at night. 
After Gaetev's death her attendanee was more sonetans. 

The dJanghters whe Tiied the petition eve married amd 
iive in thelr reaeetive homes, some considerable diciance frem 
the some of their father, Their relations seen to have been 
avicable until the latter part ef 1925. 

In the early pert of the ofternoon ef October 25, 
1¢°6, recnendent evffered the paralytic streke, and a few hcare 
later Pre, Hemmacher ealled in Dr. Abbott, whe attended reependent. 
& fer hours after the stroke an4 en Oetober 26th ressendent and kre. 
Remmoacher were married, There is evidence that immediately there- 
after be made a will and delivered a deed of trust ef all of his 
real estate and entered into a long and complicated trust agreement, 
whereby a1) but $2,000 of his estate was devised and given after 
his death te Mra. Hawmacher ond her twenty-six year eld dauchser. 

On the evening of October 21st Mrs. Hammacher (then 
live, Steinmeyer) eslied respondent's daugnter, Mrs. DeGrasia, on 
the televheme and informed her thet wer fataer was ilk, irs. Dee 
Gragin went te eee her father the next merning and there icarned 
Teor the first time thet her father had euffered « stroke of paruky- 
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gis. the informed her sister, re. Willer, whe elas calleé te 

aee the father, Mr, DeGrazia, the husband of one of the petitions 
ers, on Oeteber 22nd arranged with e Dr. Sehukte te call «et the 
Steinmeyer home that night, and the devnchters ond their husbands 
with the Docter called om the evening of Oeteber 22nd. At this 
time they did not kmew that respondent and irs. Hawmacher had 
pean married, but then learned of the ceremony. They found Steins 
meyer in an wiconscious condition in a smell rem whieh war very 
@irty ond filthy. The reom was witheut heat, light or proper 
ventilation, and was filied with a disugreeable efor. The 
daughters suggested that he be removed to a hegpital and « nurse 
employed, but kre, Steimmeyer refured to permit thie, Shertiy 
after the let of Hevember the devehtere rere refyveed admittance te 
see their father by Mra. Stelemeyer, whe eleo refused tn aliew Dr. 
Schultz te treat the natient. Theresfter « habeas gereus procaedq 
ing was instituted by Hre. Dedraria in the Superior sourt, as s 
Pesult of which the court ordered that the deughters be seraitted 
to visit their father en4 that a trained nurse be saployed te 
take care of him, He continue? im the care of this nerse antil 
the early summer of 1926, when he was vermitted te co down atabts 
inte the store, where a cot er bed was provided fer him in che rear 
part ef the etore, 

Upon the hearing in the Probate court ef the present 
petition the daughters learned fer the first time ef the various 
Legal documents which hed been exeeuted by Steinmeyer en che night 
of Geteber 20, 1925. Hesponsert 414 not attend any of the gourt 
prevecdings ner was his testimeny taken in any way. 

the iret point «ade by reeyendent in thie appeal is 
that the statute requires the appeal te be taken toe the Cirenit 
court, where the cause is trie’ ge reve. ‘This will be conceded oo 
a8 a matter of cevres, Havever, it is apparently argued that it 
was error for the Circuit eourt te admit any evidence ef the cone 
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dition ef respondent prior te the date of the trisl, namely, 
Beecember 23, 1994, as the fleding of the Jumy must be as te 
Fespendent's ‘pcompetenay on that date. It is a comuenplace in 
the diagaosiea «cf diseases far paysicians te obtain the hietery 
of the case and thelr conclueion ia based larvely weon suck his 
tery. We cannot coneeive of any reasonable theory which would 
have justified the trial sourt in exeluding the history of rege 
pendent's ease, vith svegial reference te the porelvtie stroke of 
Oeteober 20, 1925, and the resuitimng consequences. Thie would 
seen too slbvions te require arzuncnt. 

Tae only two rencining scinte cf reenoncent's brief 
are (1) « correct etatenent of the teet in determizing whether « 
eonservater seeuld be avecinted, "omely, whether sevch persen wer 
and fe 9f such mental ceundnese ant sanacity «9 te erable him te 
intelligently treneact the ortinery busines one offeire ef life; 
and (2) 9 sremter menteliv eapshle of traceactine bueinass de com= 
etent te make a feed, Both of these may be canended ae abatract 
propesitions, 

The reali question As whether, ween the evidenee 
wreserted, the jury in the Cirevtt court property eould find that 
Yerpondent was an incompetent person, Our general ctiatenant ef 
facts would seen to bagnufficient to preve his incornetency. He 
Was an old man with Seth lage auputated when he mmffered the 
paralytic stroke om Oateber 90, 1995. Br. Sohelte, who sear him 
on Gateber 22nd, testifies in 4etall an te Bis acnditian « that 
he Was gomsletely paralyred on the right side, the right side of 
his face bulging, vupile sentreacting; thet he was in a seute 
eonnelous state as a reault of « hemorrhage of the brain; that he 
could be sreused aniy by thoyting at him, and ther he aould reese 
pond only sith « gutuiral grunt; that he could net talk. Phe 
Bector steted that im his opinion "he was not competent te dutge 


or do anything. *** He was not able to do anything, He coule 


eR ay kTE ni {eat 9 abe dagen at 

i RE Pe Ok Prats ee OM Te Bada oy ee MM, 

oh ↄoa aasvuon 6 Al th .Oenh fH) me Xpaisogs 
_ Cntetsl nit abetdo 9% saute inxug WO spmncedt Ye, wEvenyeth ett 
—— ————— 
Biver dokite, Cenoas witamonors yg To evineRDS doneee OF. 
— ——————————— 









Xe MHOTIN Ab NEGrtKe att OF PaEIroTer Gtonon KOR onee at onehaeg 


pimew aha?  .anomenponeos dian tat Dee —— 
— — —2 pews — oe hee aa hee etn 


© Bitady, gutakeweteh ab sped aslo vomoneD Gwexee fh) ee 
⸗ar nneTeg sen Modine ,Clamny Retiree ad bétotie Redarremane ßz 


Of whet a htene of an eilesicen Sine weeahete Seiere daw Tromh hae 
PIAL Rowse es fom amok CRNA TS oat Momrente hing eae 


oany. at neestend aattogseaget to organs vilieteen cepmetg ae fe) a 


matter wa Pohacnen ef yan sonctt. ‘to tot «honk elm of. Con, 
cormmeAiwe ad? nog ,tediveor wi mpilonnp net al, Pee 

tant Rett biseo gorges, date tkeor sd a2 i eR OSs ,dndnnogee 
Yo. amewtetr daresay m0 .donnoe Jew enanonh as ean conhnege® 


oH .younteqnoant sit swore po danke! Vtunged oF oben blwon geae® . 
ott bare ttor gel nor Aeramynwe agel sted A he owe bio me aa 


Te ee ee ee ee nT 
serv! - aettcanes ade ext na Listes ah Melt iteos .hONR wdesed, ae 


te off) (fyht «80, ehte tight Ont. ap foortereeeyietedonge enw ext. 


sixes 3 gl aa ot tant jgenttoatinoe cline (ttpdnd ens’, whe 

on tells plp tt ond De emtatetomes o Te Nonewe ad etete ovetoanes 
oron. tien ad apt de ,alut te qalivede wt eine Apepene od Bipoe 
tikes Son Niweo etl fori, poh Keeleeieh 6 b> view deg 
peioh of Tantequcs tee eax om" molatgn ef" mR tatt betete xotoed, 
hives 88 .puistiorme of of ofta dom eee OF foe Jaber Od Te 


net move;* that ke di¢ net have sufficient mental sbility te exe. 
cute suy contrast, A week after Oateher 29nd Dr. Schultz again 
Gay the respondent and found ale buaroved a0 that he was able te 
meve his fingers ani to artiegviate aiiehtiv; he could not artieu.- 
late the word *yes" bet only the word "no,* 

A We. Roanig, lewyer st the Chicace har, saw the 
Fespendent on Octaber 2th wid tried to telk with him in Gersian, 
but he cowld not telk, He could utter sounds but they were not 
inteliigible. "He knew semathing wee eoing on, but Be could net 
underutand wint waa celng on and what was being done." 

it, ond Mra. DeGraria enw him in January and February, 
1924, aid testified that in their esinion he was mot competent. 
Ny, ané Kee, Mijier ser him es late ae Hovenber 4, 1926, and beth 
testified thet he n4@ been imeemyetent fram the time he suffered 
tha wurelytie utrere wo te Beverber 4, 1926, All of these wite 
messes corrobereted ene ancther se te the facts and aircustances 
whieh they observed ané weon which their aniniene were based, A 
witness testifving fer the resnon4tent stated that his cenditien in 
Reverher ané Geeewher, 1994, was unshanced, 

A nweber of incltante were 4etailed tending te shew 
ingompetency, One war in the fell of 1986, wher respondent was 
wasble, ever with the areietence ef Ure, Stelarever end Br. and 
Ers, Killer, to explain the 4ifference between a 8d sna a Vag 
anife wsich a preepective customer wished to murchase, He ould 
met Pecugrige the names of buf? dings across the street from his 
Place of buxinegs, He still saeunies a bed in the stove, 

There Was come contrary evidence, including the tes- 
timony ef s Dr. Jneobsen as to certain tests which he gave res 
pondent. These were Limited im charseter and concerned matters 
comnecte? with the hon¢éware stere and stack, The jury evidently 
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were automatic and had become a matter somewhat of second naturs 
with the respondent. Ho tests were applied fer determining ren- 
pendent's ability to transact outside business and to leek after 
hie property and estate. Dr. Jacobson, however, admitted that 
when he testified beth before Judge David in the Superior court 
and Judge Horner in the Probate court, he expressed his epinion 
that respondent was incompetent. 

it is significant to note that neither Dr. Abbott, 
whe was first called te treat respondent, sor the physician whe 
Succeeded Dr. Schultz, was called as a witness in the Cirevit 
court trial. ‘The respondent was not present at the time ef the 
trial nor wae his tentimeny taken either at the trial in the 
Probate court or in the Circuit court. 

There is no dispute ae to the legal rules involved, 
The only question involved ia one ef fact. Ye cannot disturb 
the verdict of the jury unless we can say that it is clearly 
aguinet the weight of the evidence, and we not eniy eannet say 
thie in the instant case, but we are also of the opinion that the 
evidence amply justified the conclusion ef the jury. 

Tne case wae properly tried. we juries have are 

Fived at the seme conclusion, md there is mo grownd for reversel. 

The judgment of the Cirouit court is affirwes, 

ASPIEMED, 


Batehett, ?. J., ond G'denner, J., conor. 
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BERNARD YHRSS, ) 

Apselive 

' ) ABPRAL PROM OTROWTT cour oP 
VGe 
COOK COUNTY. 

PIMELITY TRVET & savings 
BANE, a Corporation, 

éppeilant. 


ER, sUSTICE MeSUKELY DELIVERED THs GCPIRION OF THE GOUT. 


Befendant arpesie from sn sdéverse judgment of $2500 
entered on the verdiot of = Jury woon the trial ef sm action in 
ascumpsit, wherein plaintiff claimed isat, is aeeordence with the 
terms of a contract with Laura BE, Smith, se turned over te de- 
fendani, ae eserow holder, 32800 scaraesi money to be anplied 
upon the purchase by him of certain real estate, but should Laura 
B. Saith fail te comoly with her uniertakings under the contract 
the money was to be returned te plaintiff; tkat said iavre 7. 
Smith never abided by her part of the cenizraet, but defendant 
refuses te return te rleintiff the noney ae deposited. 

Defendant seserts that if aia aot hoid the money in 
eserow, but the contrset clesrly chews that the money was de- 
posited with it "fer the mutval benefit oi tae parties eencerned," 

Tae contract contemplated the purchese by plaintiff 
from Laura BE, Smith af premines with « vuilding at the corner of 
Francis Place end Celifernic avenue in Chieago, for $75,000. At 
the time the eontract was entered ints Laara &, Smith 4i4 not 
have title to the oreperty, shies * ia Marie and ¥rank Irmen, 
and the sontract wee rade subject to tue fellowing contingency: 
"Pulfilimont of thts centrnact is dependent upon Laure B. Smith's 
getting ‘ite threuch esnsumeation of a contract te purchase from 
Marie and Prank Irmen.” It is admitted that Leura E. Sed th 
never got title to the property; hance the agreement never bee 
eome = binding contract capable of enforcement, and plaintiff 
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was entitled to the return of his earnest money. HKegardless of 
any other considerations, this is sufficient besis for the verdict 
of the fury. In Krause v. Kraus, 16% 111. 528, a similar con- 
tingent contract was under consideration, aid tne court said: 
*the agresment never became a binding eontract capable 
of enforcement, since it was not approved by the County court 
witilh after it had expired aud had been repudiated, * 

& further justification of the judgment is that under 
the terms of the contract Laura lb. Smith did not obligate herself 
to get title to the preperty, She could mot have been sued for 
damages if she failed to get title. There was ne mutuality in 
the contrast. 1% was unilateral end void. Gilson y. Whifien, 

175 Iii. App. 182. 

Counsel for defendant repeatediy asserts that an 
atterney for plaintiff examined the title and found some objections 
which were “removed.” ‘The reeord dows not sustain this assertion. 
The epinion of the plaintiff's atierney found titie to the property 
in Marie Irmen end Frank Irmen, subject te some eight important 
objections, none of which was removed. 

As further Justification for the verdict of the jury 
the evidence shows that after the contract between Smith and 
Plaintiff, she entered inte a written contract with Frank and Marie 
irsen, saereby she agreed to trade property at Winchester end Hont- 
rose avenues in Chicage for the property which she contracted te 
sell te plaintiff, but it alse appears that she did net own the 
preperty at Winchester and Kontrese avenues, but that it was 
ovned by John &. Bdmmds, whe testified that Laura BE. Smith was 
acting merely as his agent. Gubsequently the Irmens by a writing 
notified Laura =. Smith, John E. Bdmunds and others that by reason 
of the failure of Sdmunds and Smith te carry out their contract 
with them, they (the Irmens) declared it terminated and cancelled. 
Edmunds thereupon filed a statement in the Reeorder's office of 
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Cook county, wherein he stated that he and Laura V. Smith claimed 
an interest in the property in question by reason of their contract 
with the Irmens. Whetever might be the merits of the controversy 
between the Irmens on the ene hand and Smith and Zdmunds on the 
ether, they are immaterial to the present issue. The result was 
the failure of Laura &. Gaith to obtain title te the property con- 
tracted for with plaintiff, and hence she never was in a position 
te convey title to the same. 

It ia argued earnestly that the plaintiff wae first 
in default, but tae facts ae thay appear in the reeord do net sus- 
port this assertion. It was Laura 3, Smith, the propoeesd vendor, 
who was in default; and even if we assume that the contract wes 
binding, plaintiff wan net ebliged te pay any memey until the sree 
posed vendor tendered a warranty deed of the property conveying a 
*good and merehantable title therete, * 

Complaint is made ef certain instruetions, but errors, 

if any, in this reepect are not sufficiently serious te justify a 
reversal. The jury was fairly inetructed as te the law, amd the 
verdict is the only one that covid have been returned upen the 
evidence before the jury. Schultz v. Reed, 122 111. App. 420; 
Keeler v. Herr, 157 111. 587. 


In every aspect of the ease plaintiff wae entitlea 
te the verdict rendered od the judgment thereon ie affirmes. 
AVFIREEB?D, 


Matehett, ?. J,, and O'Gonnor, J., coneur. 
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ALFRED W, GERHARD, 
Appellee, 
APPEAL PROM MIMICIPAL COURT 


OF CHICAGO. 


va. 
H. J. BARWEST, . BRYAN, 

B. ESPY CURTIS and W. J, TOMKING, 
Doing Business as Tee Development 


Company, a Copartnership, 
Appellants. 


MR, JUSTICE MeSURELY DELIVERED THE OPINION OF THE COURT. 


This is an appwa} from a judgment ef $250 entered 
upon the trial of an action by plaintiff claiming attorney's fees. 
It ie not controverted thet the services were rendered and the 
charges reasonable. The only things presented sre technical mat- 
ters arising on the trial. 

Plaintiff claimed joint liability of the four defend- 
ants, Each filed a plea denying thet he was a member of the co- 
partnership. The jury brought in a verdict finding the issues 
against the defendants Zarnest and Tomkins and assessing damages. 
While # «otien for a new trial was pending plaintiff presented a 
motion for leave to dimiss as to Bryan end Gurtis and te file 
an amended statement of claim instanter, which was allowed, said 
amended statement declaring against Earnest and Tomkins doing 
business as the Tee Development Company. Tomkins made motions fer 
new trial and arrest of judgment, whieh were overeruled and judge 
ment was entered against Harnest and Temkins, 

The point first presented is that there was ne evi- 
dence showing a partnership between the four defendants, and there- 
fore Tomkins’ motion at the end of plaintiff's ease to instruct the 
jury should have been allowed. ‘There was some evidence tending to 
show that the four men were partners. A paper called a memorandum 
made by certain parties and Tomkins ond Earnest representing the 


Tee Development Company in process of organization, was intreduced. 
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Plaintiff testified that Tomkins end Earnest gave him the names 
of the parties interested in the Tee Company and gave him the 
name of Curtis, explaining that the initials "TEC" stooed fer 
fomkins, Earnest and Curtis. Plaintiff had interviews with 
Curtis relative to the businese. Bryan is connected by the 
testimony of two witnesses who met and had dealings with all of 
the defendants purporting to represent the Tee Development Company. 
. There is sufficient evidence as to the joint under- 
taking of the four defendants to be submitted to the jury, and the 
court properly denied the motion for a perémpbory instruction. 
Furthermore, the defendants introduced evidence and the motion 
was not renewed at the conclusion of the case, 

The action of the plaintiff in filing an amended 
statement of claim, leaving out Bryan ond Curtis, is questioned. 
There was no inpropricty in this. The jury had found against 
Harnest and Tomkins. Section 39 of the Practice Act provides 
that at any time before final judgment in a civil suit amendments 
may be allowed, intreducing any party necessary to be joined as 
plaintiff or defendant er "discontinuing as to any joint plaintiff 
or joint defendant." The amended statement of claim simply was 
made to conform with the verdict ef the jury amd is in aecordance 
with approved practice, Wisner v. Catherwood, 225 I11. App. 471; 
Teich vy. Ayers, 213 Ill. App. 41; Pesvic v. Hartford, 211 Ill. App. 
273; Cogshall v. Beesley, 76 111. 445. Defendants are not in «a 
position to complain ef this action, as they made no motion for 
leave to plead te the amended declaration, Oberman v,. Camden Fire 


ing, Asgoc., 314 Ill. 264, 


we This appeal might properly be dismissed, ‘The judgment was 
against H. J, Baynest and W.J.Tomkins jointly ang they were allowed a 
Joint appeal upon filing a joint bend. Temkins only has filed a bond. 


Lingle v. City of Chicago, 210 111, 600, 
The judgment is affirmed, 


* ‘a ANF i 
Matchett,P.J,, and O'Connor, J., coneur. 
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A. L,. SANDERS, 
Appelles, 
APPEAL PROM MUNICIPAL COURT 


OF CHICAGO, 


VS. 
GRAND RAPIDS FURNITURE 


COMPANY, 2 Corporatien, 
Appeliant. 


MR, JUSTICE MeSURELY DELIVERSD THE OPINION OF THE Court, 


Defendaut by thie appeal seeka the reversal of a 
Judgment for $365.32 entered upon trial by the court in an aetion 
whereby plaintiff sought to recover the purchase price and other 
items because of tne alleged failure of the defendant te deliver 
g€00ds purchased as agreed upon. 

Plaintiff testified that in November, 1925, he bought 
some furniture from defendant, desiing with ites salesman, Mr. Vox; 
that plaintifs told Mr. Yox he wanted the furniture delivered te 
Shréveport, Louisiana, 1441 Davis street, and saw him write the 
address on a plece of paper. He was told to ship the furniture in 
Mareh. The furniture bought amounted te $242; plaintiff paid $100 
down and subsequently in April, 1926, paid the balence in fyll. 
Plaintiff testivied that when the balance was paid Er. Fox told 
him the furniture would be shipped in ten days, and about a week 
before the plaintiff left for Shreveport he went to defendant's 
store and was told by Mr. Fox that the furniture had been shipped; 
that upon his arrival at Shreveport he did not find the furniture 
and wrote defendant a letter, to which he received a reply from 
defendant wider date of June 19, 1926, saying that it had net 
received any letter pertaining to the shipment and asked that 
plaintiff mail a check for $142 and the furniture would be shipped. 
This was efter the bill had been paid in fuli. Plaintiff then re- 
turned te Chicage and he and his wife went to see the defendant 
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and were referred to a Mr. Welf and pisiniiff dewanded a refund 

of his meney. Mr, Wol? said he would see shout it. Plaintirr says 
this was the only satisfaction he cowld get. Plaintiff testified 
that he nea never received the furniture, 

The seleoman who sold the furniture corrovorated this 
in mery respecte, He testified that the order was in writivg, but 
that the address in Shreveport, icuisiana,was not added until three 
er four months after the date of the purchase, The written order 
is not abstracted. This salesman stnitted that he had a conversa- 
tion with Mre, Semdere over the teissnone inaniring wheh wane furni- 
ture would be shinped, and he infermad her that he 414 not knew 
the date. 

From the evidence the trial court eeuld properly cane 
slude that through some careleseness and mistake or ths part of 
a@efentant, delivery of the furniture wae not wade by the Aevané- 
ant, Unéer such ciremstances plaintiff vas entitled to e refund 
ef the purchase money paid by sin. 

The court allowed the plaintiff to testify as to the 
cost of taliread tickéts for himself and wife im goins to ond ree 
turning from Shreveport, ané added this te the ammount it feund the 
Aefendant shovld pay. The evidence did not justify the inclusion 
of railroad fare @s specisl demages, although the witness testified 
that he came back to Chicage to see about the furniture. There is 
no evidence that the trip was necessary and noting to justify the 
inelusion of the cost of trensportation of his »wife. 

The judguent was proper as te the awount paid by plain- 


tiff fcr the furniture, 5242, but improper as to the balance. The 


Sudgment of $365.52 is therefore reversed and judgment for the 
laintiff against the defendant will be entered in this eours for 
242; the cost of this appeal to be taxed against the deiendante 

appellant, 

JUDGMENT OF $365.32 REVERSED, 
JUDGMENT FOR $242.00 EBYSRED, 


Matehett, P. J., and O'Conner, J., asnecur, 
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175 = 31786 
RATHAR LICRERUAR, 

Appellee, 

APPSAL FROM CLARCULT COURT 
v8. 
OP COOK COURTY, 

THORAS J, 3 

Appellant. 


BR, JUSTICE HeSUELY DELIVERED THE OPINION OF THA COURT, 


Plaintiff brought suit te recover a broker's somal ssion 
Purevant to an alleged verbal agresment with defendent oavterising 
Plaintiff te preeuwre a tenant fer ninetyenine years of certain 
proverty ovrned by the defendant. The declaration slleges that 
tenents ready, able and Willing te exeeute a lease with defendant 
were procured by plaintiff, wat subsequently defendant repediated 
the agreement and the desl wae never consummeted; that tae broker was 
entitled te the usual Chicage Real Estate hoard cowmission amounting 
te 933,686.86. the jury returned a verdict faversble te slaintifr 
and judgeent for the full aseunt ef his claim was entered, from 
whieh defendant appeals. 

Briefly stated, segetiations were as feoliews: Licker- 
man (plaintiff here) sought an interview with XelNaliy, the ovner of 
the property in question. <At this time Lickerman wae not «2 Licensed 
¥eal estate broker, although he had applied fer a Lisense, After 
eeverel conferences Hakally autherised Lickerman te secure a tenant 
fer ninetyenine years on the basis ef $25,000 a year rentsl for 
seven ond a half yeara; $50,000 a year fer seventeen and « half 
years; $32,500 « yesr for twenty-five years; $35,000 « year for 
fertyenine years, for which plaintiff says Mevally agreed te pay 
Lickerman the usveal Ghioage Real Estate Soard commission, Subsee 
quently Lickerman introduced Meialiy te Fred Sermatein ae a proapece 


tive lessee, Theres was considerable discussion ae te the rental, 


Oa .A.LODS RE 





Eas, + : VP i J ae Le / Se * eg: 
« es : — ea 
7 ‘ F — det wa’ fps 3 f " 
Bare ba is : ; Y 
OGG ABW WO 
yey — #1 
ete SRR per ‘mee 


— 15 60 oRANO I AURAL TUNER ARR. 


ann, “aa 


— usage at tetoxt @ wevevet of tia talent Tetvalett 
gubetebiten smcbynteb apne dueesange: tadeee tenis te ot ail 
Katies Yo winery oatenidintt wt Saonet e buekeg of Widhlde 
<tudd segs lle Rolfe ia iesh eat Samhurteh ont xd here viwoqore 
Peasim toh Aviv oesot « atvaeee of gahrnie haw etde hort atanned 
hetetinnod Inwhm eh eLinwprutoe dud /Thddniuth WW kerwome mew 
ey eaKoms ssid das Phot compace wren sow deoh o1f haw dacneenpe walt 
pth noth mokeninepe Swell state dest ggncd® teume ait oF tedious 
Vtlaleiq of sidanevat teteret 2 hemsgens wh oe 66 ben ece rr 
matt ,hevatns ane mhe th aid Do tayeem — — 
<tsladd ieeothyt ee eww sashtedtogne —EXRX — 
Yo teens sl .YELeWOM Uv wedrEetes me segues (ore witeniate) or 
paneet ie gon sew apwcedo td. emily ated dA <totionep wae —— oss 
weete sextent& & tot ive Lage tart wit tperonte Lo wines ‘ereden. owe 
depaed « eturche of anprtors hob iaxtin “e Lastig santo tnes toreven 
‘ta: thenet tone «a O80, 880 Te atend eatt hae Py ey entueyteche ‘wot 
Vids « Dae mextnores x" feo a G00, 088 yanianwe, Yat o ia maves 
seh wey 0 600,580 seme ewttayions vod tale ORO, Ree — 
Ce OF Revie UL LAUDE ape TUN ate ke Matic Net jommey sinner? 
eoudet helen izene basal aealed) Les ogaadd® Lxtras oct camniiigts 
wosqeatg » ti haters” Rost ad quate anntetedd yltenap 
loteet emf of ee apdancetth eldeunidawee sow ouut! .owedel ovis 


Bernstein insisting that the first year's rentel showld be $20,000. 
The matter cf - new building was mentioned and the questions of 
taxes and insurance, Subsequently Fred Bernstein and hie brother 
Alex met at the office of Frank €. Rathje, Mellaliy's attorney, and 
there was a desultery discussion of the terms ¢f the lease. An 
appointment was made to have all perties meet at a subsequent date 
in Rathje's office, At this latter meeting were present VeBally, 
Lickerman, Fred and Alex Sernstein and Rathje. The first stumb- 
‘Ling block seecma to huve been ths first year’s rental, MeNaliy 
insiating en $25,000 and the Berneteins en 326,600, & second 
meeting was had between the parties in Rathje's effiese, «t which 
time, Lickerman testified, Mellally agreed to accept $20,000 as the 
rental for the firet year, The parties diseusseé in general terme 
the eost of a new building te be erected by the lezaees, the 
Fentais, taxes and insurance. T4 seas to have been agreed that 
$25,000 was to be put up es a depesit by the prespective lessees, 
Wo definite arrangement was ever made with reference to many iu- 
portent items. The talk vas in general terme, as is usual in such 
negotiations, Rathje stated that he would moke an effort to draw a 
lease and subuit it ts the prospective lessees for consideration, 
Seme dispute arose between Lickerman and Rethje sbout the amount 
ef the commiccsion if the deel went through. He lease wae submitted 
and the de@l was never conewmmated. 

Tne defendant firat points out that the evidenes alae 
Gloses thet the plaintiff was finaneially imterested witha the Berne 
steing in the deal and did net inferm defendant of thie: henee he 
was guilty ef bad faith as am agent fer the defendant and, shere- 
fore, #% 4 matter of lav, he cannet resever a commission, The 
evidence shows that Lickerman propesed te Pred Bernstein that he 
was to come in on one-third ef the deal and gat up one-half ef 
the $25,600 te be deposited as security; that Bernstein made a 
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eounteresravesition that if the deal went through Lickerman was 
to have a one-quarter interest in the lease, Lickerman to furnish 
$12,500, or one-naif of the deposit money, This arrangement be- 
tween the Berneteine and Lickerman was never disclosed to Kellaliy. 
it is not disputed that Lickerman had an interest with the Bern- 
steins in the proposed lease, ond the only reply presented is that 
thie interest was sequired after the parties had agreed upen all 
the terms ef the lease and Lickerman's work was dome. The reeord 
doen net muprort thie. The agreement with the Zernesteins was made 
during the time when the regotistions were in progress, It is « 
fair inference from Lickerran's conduct in the matter that he was 
mot se much interested in securing the terme sugpested by hia 
principel, “ekaliy, ae in sequring teres leas advantagesue te Mee 
Haliy. Lickerman secmed te heve worked earnestly te have Behally 
name a Lower Pentel and te agree to the Zeornsteine' request that 
the firet year's rental be $20,066. Furtnermere, it was at first 
figured that, in order te secure the desired grese rentale it was 
necessary te have a building costing in the meighberhosd of $175,000; 
yet Lickermam worked earnestly with HeNally and finally secured an 
agreement frem him te be sontent with » 675,000 building. There 
are many other details in evidener, 211 of which lead te the cene 
@luston that Lickerean, while eurnorting te act as the agent of 
MeNally, was in faet working to secure from him the best possible 
torms in the interests of himself ond the Bernsteins. 

The law ia well s@ttled thet under such circumetances 
an agent ov breker eannet reeever comeisetone from his principal; 
that ke sanret ferm an srrengement with « third carty te purchase 
from hte principe]; ond thet he is orehibited from having any 
interest, direct or indirect, in a proposed transfer of property 
withert the conrent of his principal, who must have full knowledge 
of the interest of the agent. Cottom v, Heliiday, 59 Ill. 176; 
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Kerfoot_v, Hyman, 52 111. 512; Reardon v. Washburn, 59 111. App. 162; 
Linn vy. Clark, 205 J12. 22; Fox v. Simone, 251 111. 316; Tyler y. 
Sanborn, 128 111. 136; Glover v. Layton, 145 111, 92; Hatper vy. 
Herren, 165 Tll, 242, This fact alone is sufficient to bar pisintiff 
from a recovery in this case. 

A further complete answer to plaintiff's claim is that 
the evidence was conclusive that the parties never same to any agree- 
ment on many vital pointe of the lease, There was no definite ar- 
rangement with reference te the $25,000 te be put up as « deposit. 
Something was said sbeout whether this sheuld be gut up in cash, 
bonds, or personak mertgage, but which it sheuld be was left open. 
There was no agreement as to whe showld held the $25,000 nor as te 
how it should be applied, There was ne agreement with reference te 
the obligations of the parties in the event ef fire, ner as to the 
insurance. Nothing was agreed upon a6 to whe should rebuild in the 
event of fire, nor whether or noi the rentals should be suspended 
during the rebuliding peried. lething *as said as to what should 
be the effect of a default in payment ef rent. There seems to have 
been a discussion with reference to remodeling the second and third 
ficers ef an old building on the premises in erder te gonneet it 
with the preposed new building, bat nothing was determined as to whe 
should pay for the remodeling and neither was it agreed how it 
should be connected nor how much money wan te be spent in remedeling. 
Bothing was detersined with reference to any forfeiture of the build- 
ing in ease of nonepayment of the rent, neither was it agreed ae te 
the kind of building te be arected, The nearest they arrived at 
this was that something was said to the effect that the building 
should be something that the neighborhood justified, but kow many 
atories in height or whether stores er offices were to be contained 
therein was left open. Nothing was seid as to when this building 
should be erected. 
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It is apparent that the minds of the parties never mot 
in any complete, definite arrangement, but only aa to one or two 
itemea, The parties were simply negotiating for om agreaacnt. Under 
euch elrewsstances, it cannot be seid that plaintiff procured parties 
veaty, able eid wiliing te exeeute a lease with defendant upon terms 
satisfactory to 212 parties. As wus said in Stein v, Kekianey, 313 
Til. 84, a Sale or leage of rea aztate involves the adjustment of 
many matters in sd4ditien te fixing the price or rent. From the very 
nature of the ease, the parties could mot orally agree ae te all of 
the terme ef a ninety-nine year isese, ard until such a docuwent was 
a@raen and reeerivyed the approvsl ef the owner ond the prespective 
leesees, the deal was stili open and pending. Gur sonclusion is supe 
ported by Barnes + Si Ti. App. 90; Blinky vy, index, 104 
Til. App. 115; Mignegult vy, Gunther, 171 111. App. 311; Stgin v. 
MeKinney, 313 Til. 84; Palmer | ny, G1? Kieh, 284; Keonan v, 
Hott, 104 5. ¥. &. 602; Hoods vy. Matthnewn, 224 Mave. 677; 6. & ET, 
R, R, Go. v. Ghipye, 296 Tii, 884; Reynolds ebuler, 264 ili. 607. 


There were erreTs upon the trial which, in any event, 














would require a reversal, The court improperly would met permit 
the atterneys for defendant by crees-exnmmination to develep, if pos- 
sible, further particulars coneerning the interest ef plaintiff in 
the prospective lease, It wns alee improper, in passing upon an 
@bjection, far the court te refer te a *ogntraet* between the Borne 
steins and Helslly, wherese it was the justifiable contention ef 
the defendant that ne contract exicted. 

tt wan algo reversitie errer te give plaintiff's ine 
struction 1, which in eubeteres told the jury that if sleintiff 
precured for defendant 4 texant who weuld sign a ninety-nine year 
lease which would met the defendant $25,006 a year, plaintiff had 
esrned hie semeiseloz and was mtitied te recover, This ignored 
#11 the material fagts in contreversy concerning the terms of the 
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propesed lease, and thers war ao evidence te justify preti cating 
plaintiff's seeovery upon securing ai average xenteal of $26,000 a 
year. <A siwiler criticiem might be made of plaintiff's inetruction 
Ii, which included the facter af en average rental of $25,000 « year, 
which is not in accordance with the evidcuecs, 

We are of the cpinion, however, regardless oF errern on 
the trial, that the gisintiff ie wei eniitied to recover. Upen the 
uncontroverted fact with referenee te pisiatifl's finencial interest 
in the prospective lease, Be cannet recover a gonmiasion fron tae 
defendant for his services; wmd aleo se is barred from a roeovery by 
the fact that the evidence femenetrates that the oevner of the prope 
erty and the propened leaseen never agreed as to ie terse ef the 
lease. 

lt was veversibie error Tor the court te deny the motion 
ef the defendant, at the conclusion ef all the evidence, te instract 
the jury to find the lseucs fer -the defendant. 

We therefore ¢ehall reverse the judgment with a fincing 
of facts without Fewanding the eaune. 

BEVERSED WITH FINDIZG OF Facts, 


Matchett, PB. J., an@ O'Conner, J., soneur. 
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276 » 31756 ¥IVOING OF FACTS. 


Se fimd, as a fact, that plaintiff was interested 
fTinmelaliy im the prupesed iease to the extent of & one-quarter 
interest therein, which fact was uot disclosed te the deiendant, 
ond therefore plaintiff camgnet vecover for slieged services as an 
agent for hie prineipel, the defendant. 

We also find, as a ultimate fuct, that the owner of 
the property and the proepeciive tenants sever egrecd upon the 
terme of ao loage, and therefore the pleintiff cid net procure 
borties ready, sble and willing te agree upon the teras of a 
lease with the defendant. 
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JOHN GUEPFRSON, a Minor, 
Appellee, 
APPEAL FROM CIRCUIT COURT 


OF COOK COUNTY. 


vs. 


AAROW LEVIS, 
Appellant. 


BR, JUSTICE MeSURKLY DALIVERED THE OPINION OF THE COURT, 


In an setien te recover damages for personal in- 
juries pleintiff hed = verdict fer $5500, upon which judgment 
Was entered. The defendant apneels. 

The accident happened about 4:36 o'clock in the 
afternoon of September 5, 1924, om Armitage avenue, on east and 
West street in Chicago, about the center of the blgck between 
Francises ond Mozart streets. Slaintiff was then thirteen years 
of sge. The autowoebile of the defendant concerned in the asci- 
Gent was a Uyiek driven by defendant's son, who was then seven- 
teem yeare of age. Plaintiff was a nawsboy and on the day of the 
accident had finished his werk and sav a Ford eoal truck driven 
by Naymond Herrer going west on Axnd tage avenue. He asked fer a 
ride, permission was given and he tock his place om the front 
seat beside Herrer. This truck had about « tem and a half of 
@cal on it. It proceeded in the west~bound sircet car track at 
about eleven miles an hour, Ag he sppreached the center ef the 
block between Francises and Mozart, Harrer met an castbound street 
eer coming st the usual rate ef speed. PFollowing it in the street 
ear track snd going east was « large truck for garbage or build 
ing material with large flaring sides. This was 50 vide that as 
Herrer's truck passed it there was very little space between them, 
and it hid from view defendant's Buick, which was follewing, alse 
going east. Defendant's som was on his way to a garage which wes 
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on the north side of Armitage, about the middle ef the bieck. 
Waen he was about opposite the garage he esuddewly turned to the 
left, northward, in front of Harrer's truck, To avoid a eslli- 
sien Harrer quickly applied the brakes and turned to the left, 
wissing the Buiek by about four or five inches, This application 
of the trekes omd the sudden) turm to the left threw the plaintiff 
off the truck and before it could be stopped its rear right wheel 
passed over plaintiff's ankie, inflicting serious injuries. 

There is some @videnee tending te contradict plaine 
tiff's witnereses with reference te the conduct of the driver of 
defendant's car, but the jury, considering the variant stories, 
sould properly find that the defendant's car was turned suddenly 
Without a warning of any kind inte the pathway of the westward 
moving truck on which plaintiff wes riding, thus compelling 
Earrer, the driver of that truck, in order te aveid a collision, 
to apoly the brakes suddenly «nd turn te the Left. 

Defendant argues that even if defendant's driver was 
negligent, he did nothing more than furnish a condition by which 
the injuries were made soseibie, an’ that the proximate cause ef 
Plaintiff's injuries was the subsequent indenendent act of a third 
person, nanely, Herrer, and henee defendant is net Lisble. Seith 


vy. Commonwealth Blevtric Go., 241 1. 952, and mary other eases. 





The applicable rule is that te imeose Liability the first nogite 
gent act need not be the sole cause nor the last or nearest canee, 
but it 48 sufficient if it eoncure with some other cause acting 
at the same time, which, in cembinetion with it, sreduces the in- 
jury; or if the first aet sets in motion « chain of sireurstances 
and operates on them im a continuous sequence, unbroken by an ine 
dependent cause, 

Here defendent's ¢river ereated a eonditiesn in which 
Harrer participsted ond whose action, in combination with the 
firet action, caused the injury. Where an injury proceeds frem 
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two causes operating together, the party putting ie metion one of 
them is liable if it is sm essential cause, even theugh it ig not 
the last of nearest cause, Sei ih v, Commonwer] th, Blegtri¢ Ue., 
#241 211, 262; Waschow v, Kelly Goel Oc., 245 Ill, G16; Pisker yx. 
SoBe he De Rs Oe, 280 T21. 493 Suds 

291 111, S69; Thow shine Co., 307 Til. 134; 
Kanter v, St. i. S,& P. R. Ry, 218 111. App. 665; Sweet v. 
Perking, 196 HN, ¥. 482, 


Ve elao hold that the negligence of defendant's driver 








first set in motion a chain of circumstances of which Merrer's act 
was a Logical and dependent secuenace, henee defendant is liable for 
the resulting injuries. 

fhe facts in the wany cxees cited by coureel for the 
defendant esn be readily distinguished from these {mn the instant 
Gage, The verdict was consonant wiih the facts and the law, 

Gertain instructions given on bebalf of the plaintirf 
are said to b6 erromeow@, but ag nelther the sbsatract ner the 
Feoord ehows that the instructions there appearing were <1]. the 
instructions given, this egurt cannot eousider asaiguments of 


@eror relative tc them, 





Ly 202 TLL. 356; 
» 302 fii. $89. However, we find no prejudicial 





error in the instractions about vhieh complains is wade, 
In ony event the jury could have properly returned ne 
ether verdict upon the faets before it, and under euch cireune- 


stances slight errors in instructions wlil sot justify a reversal. 
People v, Selmer, $16 Jil. 891. 
There is ne rearansble ground for revernal, and the 
Judgment is affirmed, 
APFIRMED, 
Katchett, PB. J., sud O'Cannor, J., coneur, 
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216 = 31827 
ABBIZ Mu. SHATTUCK, } 

Appclient, 

APPEAL FHOM GIRCULT couRt OF 
ve. 
QOOk COUNEY, 

OLIVER FP, BIATTVCR, 

Aopelles, 


UR, JUSTICR HeSURELY DELIVERED THE OPINION OF THE COURT. 


Complainant filed ner 611i asking for a divorce from 
defondant. After the hearizg the chancellier ordered the bill dise 
missed for rant of equity, aid she eppeals. 

Complainant charged as grounds for divorce Anbitual 
—— amd e¥uelty om the part of defendant, and the only 
point in ergument 1s whether these charges wexe auxtictentiy 
proven. Tha shancellor held that they were not. 

Tae parties were married September 10, 1913, md 
Lived together wntii June 14, 1926, except for «a time between 
February 14 an4 May 27, 1926, when sompliainant had left defendant 
and had filed a bili for divoree, but at defendant's earnest ree 
quest the bi), was dismissed and tha couple sgaim Lived together 

until June 14, 1826, when complainant again left defendant. Ar a re- 
Sult ef the saarriage Swo ohil‘¢ren were born, a boy, Raymond, wha 
Was eleven yeara of age at the time of the hearing; and a Ganghter, 
Lyfia, Shen seran years 014. Befendant Was a milk wagem driver. 
They hed a home at 75th avenue and Irving Park bowlevard fer which 
defendant was paying in inataleen$e and whieh wae in the name of 
both parties in joint tenanoy. 

The testimony as to the alleged drunkenness an4 acts 
of eruclty is in irreconcilable conflict. Complainant testified — 
thet defendant hed been drinking moonshine whiskey ever sines Pro- 
hibition; that he purchased it from outsiders and also kept a still 
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in their home and manufactured the whiskey whieh he consumed; that 
for two years prior to the filing of the bill he had been drunk 
on the average of twice a week; that he drank moonshine whiskey 
the first thing in the morning; that he insisted that complainant 
assist him in disposing of moonshine whiskey and that she allow 
men te come to the house to purchase drinks; that when she refused 
he used abusive and profane language teward her and the ehildren, 
exid it was for thie reason that she left him in February, 1926; 
that the defendant sllewed their boy Raymond toe have access to the 
whiskey snd on one eccasion the boy became dead drunk and gravely 
411 from the effeets of drinking this whiskey, 

Om the charge of extreme and repeated ¢eruelty com- 
Plainant testified that Pebruary 1, 1924, defendant get inte an 
argument with her about the paycheck and satruak her a violent 
blew on the hip, from the effects of which ehe limped for several 
days; that again in March, 1925, defendant struck her en the arm, 
causing the less of the use of her arm for three or four daye, and 
she suffered greatly from pain end swelling and was ebiiged te take 
treatment from a nurse; that June 14, 1926, defendant threw her 
gown en the bed, dug his fingers inte her arm and sheuldere and 
wrencheé and twisted them so that there were black and blue marke; 
that the next morning she left the defendant and went te her sis- 
ter's home in Gak Park. Two sisters ef complainant gave evidence 
tending in part te corroborate complainant's story beth as te de- 
fendent's drunkenness and the acts of eruelty. 

In contradiction defendant testified that their 
family life had been pleaeant end that they had never had any 
trouble excent as eaused by his wife's folks; that February 14th, 
when complainant left him, he was out of work; that che teek her 
two children and went te her sister's home; that he 444 not knew 


she intended to leave, but found her cone when he returned home; 
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that he telephoned to her and inguired as to the enuse of her leave 
ing, wd she then advised nim thet she would no lenger live with 
him; that some tims prior to May, 1924, sosplainent hed two serious 
operations for disease of the ovaries; that before these operations 
she had been *a little bit off in her head;” that in May, 1994, 

she grew *nentally worse” snd she was finally taken by him te a 
physician's effice, who sdvieed that due be placed in a sanitariua 
overnight; that a neighbering women was galled in to assist the de- 
fendant, end after attespting in vain to place her in the asylum 
at Dunning, and then at Seok ecunty hespital, she was pleced in 
the Paychopathic hospital, “here they put her in iee packs, Dee 
fendant called to nee her the next day but em the advice of the 
docter she was left there for three days. There were definite 
evidences of mental derangeszent and at a hearing tefere the County 
court she was adjudged insane aad erdered sent te the Dunning asy- 
lua, but at defendant's request was sent to the Elgin asylum. he 
remained there about six weeks end defendant went te sse her every 
three or four days, sometimes bringing the ehildren. Defendant 
kept insisting that the decter reruit her te return home, and 
finally at his exsrnest recuest compleinant wae paroled to def end~ 
ant in June, 1924, She was very weak ond defendant preavred « 
hures to take care of her for « fer weeks, 

The court sroperly ruled that evidence 28 to the mental 
condition of complainant was relevant net only as touching won the 
conduct of defendant towards his wife, but aleo as tending te assist 
the chanceller in arriving at a conclusion as te the credibility 
ef her testimony. 

Defendant testified that while he might take a drink of 
liquor occasionally when it was offered to him, he never spent any 
money for it and was never dmmk in his liffe; that he never made 


liquor ner gave any to his son, exeept once in a while he gave the 
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boy a teaspoonful at medicine. 

There were severe) witnesese whe eoxreborated defend- 
ant's assertion that he was never drumk; among thea a el stesin-elaw 
of complainant testified that she never knew of defendent being 
addieted to intoxicating Liquer, that she never eaw a still in 
their home, ait that although she kept house fer them, she had 
never seon any liquer ox bottles there, Defendant's brether alge 
testified that he never eaw defondent drunk; alao « nelgnher, who 
had geen him simest every day for four years, testified that he had 
never seen him intoxicated; end another witness whe worked with 
defendant fer three ad a half yoara, stated that he had never seen 
defendant drank. 

tae son Raymond testified that hie father was never 
drunk aid that he never saw any liquor areund the heuse. The boy 
@iso testified as to the securrence when ha wae sick from drinking 
diquer, that a iy. Glements, who lived acress the street, gove him 
& bottle of beer ond told him t¢ take it ever te hie father and 
unele who were plastering, but instead of deing this Reymond érenk 
the contents of the bettle, ehich made him very siek, Cemplainant 
testifies that 4cfeniant end his brether were frightened when the 
son was ao gick, 

positively 

Upon the question of oruelty, defendant testi fied/that 
he never struck bis wile ner siused or mistreated her. Neighbors 
who hed been in the house Sreyuently testified that they never saw 
any evidences of ill-tresiaent of complainant by defendant. Ray- 
mond, the son, testified not only that his father wae never drunk, 
but taat he head never seen him strike ecomplainent nor heard her say 
at amy time thet the defendant had struck her; that he never saw 
him ner heard of him strixing her om the hip, ner ever heard her 
Complaining, and hud never seon ner heard of him striking her on 
the arm, 
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The ehancoller, who saw the wlinesses, had the epe- 
portunity to mote their demeanor and intelligence ehile testifying. 
We heve not thet opportunity. Wher the bere record before = reviews 
ing seurt seers to be evenly divided as to weight, the better on- 
portunity of the trial court te pese upon the eredibility of the 
witmerses will control. In any event, we cemnot digegree vith his 
qonelusions unles2 we are convinced thet they are manifestly 
egeinet the preponderenee of the evidence. As was seid in Dyag 
we Dyes, 251 Til. 347, 375: 

"The chancellor, however, hed the sdvantage of sbssrving 
the witnesses as they teatified in open court, and we are not 
able te say thet his finding wee against the preponderance of 
the evidence,* 

This rule must control in the instant ease, and the 
aeores is affirmed. 

AFFIRMED, 


Matebett, P. 7., om4 O'Conner, 7,., concur. 
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2461.4. 605 
FRANCES PIECHOWKA, » Minor, by 
John Piechowka, her Father and 


Wext Friend, 
Appelice, 
APPEAL FROM CIRCUIT COURT 
ve. 
OF COOK COUNTY. 
JOHN ZIBLINSKEI and WALTER ZIELINGKI, 
Appellants. 


MR, JUSTICE MeSURELY DELIVERED THE OPINION OF THe COURT, 


Frances Piechowka in April, 1924, when sche was three 
and a half years of age, was struck by an automobile truck belongkng 
to the defendant, John Zielinski, and driven by Walter Zielinski. 
Suit was brought to recover damages for the injuries she received 
and upon trial by the jury she hed a verdict for $5,000. From 
the judgment thereon defendants appeal, making only the point that 
the verdict is exeessive, 

The evidence tends to shew that the automebile truek 
at the time it struck plaintiff was going at the rate of thirty- 
five miles an hour, knocking her to the pavement; that she wae 
pieked wp in an uncenseious condition, was taken to the hospital 
for treatment, where she remained four days, and was then brought 
home, where she was confined for two weeks. The physician whe 
treated the child testified that she received a cut on the fore- 
head about an inch and a half leng, which was sutured and healed 
rapidly; taat he examined her head with the Aeray oné feund a 
Linear fracture of the skuli. Plaintiff's mother testified that 
since the accident pleintiff has suffered from headaches and 
during the warm weather the cickness is more violent, occurring as. 
often as ten times a month; that when pleintiff has these sick 
spells she is nervous. 

Generally speaking, a ccurt of review will not inter- 


fere with the amount of a verdict wnless it is so exeexssive or so 
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grossly inadequate as to be indicative of prejudice, passion, 
partiality or corruption om the part of the jury, or unless it 
appears to have been based ween consideration of elements not 
within the scope of the action. Courts should merely consider 
whether the verdict is fair and reasonable and in the exereise of 
sound discretion wider all the circumstances of the case, and it 
will te so preswmed unless the verdict is so excessive or out- 
rageous with referenée to those circunstances as to demonstrate 
that the jury have acted against the rules of law or have suffered 
their passions, prejudices, or perverse disregard of justice to 
misleaé them. 17 C, J. 1087. A reviewing court will not set aside 
a verdict simply because it would have given lese. 38 Cye. 1147. 
Porch v. Chicago Rys. Co., 221 Ill. App. 241. 

Tested by these rules we would met be justified in 

setting aside this verdict on the ground that it is exewseive. 
There is no fixed rule for the computation of damages for personal 
injuries ond the decided cases show o great variety of awards. 
If, im thie particular ease, the child reesived a fracture of the 
skull, as the evidence tends to show, the verdict of $3,000 cannot 
be said to be excessive, Eveniif sitting as jurers we would have 
awarded a less amount, thie alone iz not sufficient to justify us 
in disturbing the verdict. 

Por these reasons the judgment is affirmed, 

AFFIRMED, 


Matchett, FP. J., and O'Conner, J., coneur, 
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RB. B. JACOBS, 
Appellee, 
APPEAL FROM MUNICIPAL COURT 
VS. 
OF CHICAGQ 
BLANCHE JETT, 
Appellant. 


MR, JUSTICE MeSURELY DELIVERED THE OPINION OF THE COURT. 


Plaintiff distrained on the furniture of defendant for 
rent alleged to be due, and had a verdict fer $345, upon which 
judgaent was entered and from which defendant appesile. 

Plaintiff is the owner of the premises Kos, 6116-6118 
Kenwood avenue, Chicago. Defendant was a tenant of an apartment 
in No. 6118 at $136 a month. he also occupied an spartment in Ne. 
6116. The character of this occupancy is in dispute. Plaintiff 
testified that in May, 1926, a few days after they had agreed te 
the letting of the apartment in No. 6118 Kenwoed avenue, he had a 
eohvereation with defendant with reference to the apartment at Ne, 
6116, He testified that defendant seked him how much the rent 
Would be for lio. 6116 and he told her it had been rented at $125, 
but he would let her have it for $115 a month, and that if she moved 
her furniture in during May and rented any pertion of the rooms at 
No. 6116, he was to receive the ameunt that came in as rental for 
May up to $115, and over $115 was to We defendant's; that after 
May, beginning the ist of June, the rent was to be $115 month; 
that defendant said this would be satisfactory; that much repairing 
and decorating was done on Nc. 6116, as defendant was anxious te 
move in. The evidence tended te show that defendant rented out rooms 
ef the apartment at No. 6118, but occupied Ne. 6116 as her own resie 
dence with her husband, who is a doctor and received professional 
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Defendant's version is that she was to place her 
furniture in the apartment at No. 6116 for ninety days and "see 
what she could do; *** that he (plaintiff) did mot want any 
money if it was not advantageous to her.* ‘ 

The jury accepted the plaintiff's story as the more 
reasonable. it is hardly prebable that a landlord would give a 
tenant occupancy ef an apartment to be used as a Tamily residence 
with the understanding that no rent need be paid if the arrange- 
ment “was net advantageous” te the tenant. 

Ae we understand the argument for the defendant, it 
is a reiteration of the claim that the verdict ia contrary to 
the evidence. We cannot agrees with this, 

The tenaney and the amount of rent being established 
by the proof, and as the amount due and unpaid is mot substantially 
eontroverted, plaintiff was Legally entitled te distrain.on the 
furniture. We see no reasen to disagrees with the verdici of the 


jury, and the judgaent is therefore affirmed, 
AFFIRMED, 


Matehett, FP. J., and O'Connor, J., soneur. 
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APPEAL FROM MUNICIPAL COURT 
OF CHICAGO, 


CHARLES SWANPUM, 
Appelice, 


vs. 


T. J, RIGHEY, 
Appellant. 


WR. JUSTICE MeSURELY DELIVERED THE OPINION OF THE CoURT, 


Automoblles owned and driven by the respective 
parties collided, resulting in damage to the one owned by plain- 
tiff. He brought suit to recover and upon trial by the court had 
Judgment for $133, from whieh defendant appeals. The only ques- 
tion involved is one ef fact. 

The collision occurred at the intersection of Lake 
etreet, whieh runs east and west, and Preanklin street, which runs 
north an4 seuth, The accident happened on a bright morning in 
June. Plaintiff wae driving hie car easterly along Lake street. 
As he approached Franklin atreet he says he was going about 
eighteen miles an hour; that when he was a little east ef the 
middle of the block, towards Franklin street, he looked to the 
moerth and saw defendant's car coming south om Franklin, then 
about a block away; that defendant's car wae going between thirty 
and thirty-five miles an hour; the cars continued on their way, 
defendant's not stopping as it cawe into Lake street. It ate 
tempted to cress in front of plaintiff's car and ajmest succeeded, 
but plaintiff's car hit defendant's rear wheel, inflicting the dame 
ages in queation on plaintiff's car. 

this testimony is contradicted in some particulars by 
the defendant and his daughter, who was riding with him, but as the 
trial court had the opvortunity of seeing the witnesses while 
testifying we cannot say that its conclusion as te the facts is 
manifestly against the weight ofnthe evidence, 

We have, then, the situation of plaintiff's car ap- 


proaching Franklin street from the west, going about eighteen miles 
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an hour, and when it is past the middle of the bloek towards 
Franklin, defendant's ear is coming from the north about a block 
away, going about thirty miles an hour. It is self-evident that 
if beth ears continre without change of speed or direction, they 
will collide at the intersection, Section 53 of the Motor Vehicle 
act, chapter 95a, Tliincis Statutes, provides that "moter vehicles 
traveling upon publie hichways shall give the right of way te 
vehicles appreaching along intersecting highways from the right 
an⸗ #hall have the right of way over these approaching from the 
left,” Thies is a ease for the application of this rule. Pilain- 
tiff wae entitled to the right of way, ond it was negligent con- 
duct on the part of the defendant, causing the accident, net to 
yield. 
The judgment is proper and is affirmed, 
AFFIRMED, 


Matchett, ?. J., and O'Conner, J,, coneur. 
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GARSETTE ARRICK, 


Appellee, 
APPEAL FROM CIRCIIT CouRT 


OF COOK COUNTY. 


v8. 
CHICAGO URITED THMATRES, Ine., 


a Corporation, 
Appellant. 


MR, JUSTICE O'CONNOR DELIVERED THE OPINION OF THE CouRT. 


Plaintiff’ brought an action against the defendant te 
Yecover gameces for personal injuries claimed to have been sus- 
tained by her, There was a verdict and a judgment in her favor 
fer $15,500, and the defendant appeals, 

The record discloses that in Oetober, 1921, plaintiffs, 
@ Yona twenty-nine years of ags, "a8 *pleyed ag a menber of a 
treop to play # harp at defendant's theater, which was located at 
Ho. 715 West 63rd street, Chicago. #he had been engaged in this 
occupation for some time prior to October, 1921, playing the harp 
in a number of theaters ond st Chautauqua. The evidenée shows that 
one Woolfolk was the owner of a preduetion galled the "ALL Girl 
Revue." ‘There were nine girls and a manager whe took part in the 
Production. In October, 1921, Woolfolk entered into a contract with 
the defendant to produce his production at the defendant's theater 
on the afternoons and evenings of Cetober 2, 21 and 22, 1921, 
There was to be a rehearsal on tag foreiioon oY Qetcher 20th. 
Plaintiff offered evidenee to the effcet that the rehanreeh was to 
Commence at 19:00 A, M., while the defendant's position was, and 
its evidence tended to show, that the rehearsal was to begin at 
41:00 A, M. The svidence further shows that on the forenoon of 
October 20th plaintiff, ty appointment, mat Wilidam x, Belson, 
whe was the matiager of the company, and went with him te the defend- 
ant's theatre, arriving there about 9:30 e'elock, to take part in 
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the rehearsal. Plisintiff testified that when they got te the 
theater they went to the stage entrane?, which was ox the east side 
near the rear of the building (the building faced north on 63r4 
street); that they found the stage door locked; that Nelson then 
went around to the front of the theater, she standing near the 
door; thet shortly thereafter Felson opened the stage door from 
the inside and they both went into the auditorium of the theater, 
waiked weet across the auditorium and wider the stage into the 
musicians’ room, which waa west of the stage - the stage facad 
mnetth; that they then walked up « stairway which led onto the west 
Side of the stage where a piano stood; that as she went to pass 
axvound to the south behing the piane and between the south wall ef 
the building, her right foot went down inte a hole in the stege 
Sloer aid she was injured, the humerus én her right arm being 
fractured. The evidence further shows that when plaintiff and 
Helsor arrived at the theater no one was at the theater except a 
Colored janitor and his sssistant, whe were cleaning the vestibule 
at the 63rd street entrance, Hone of the other members of the 
troop had arrived fur rehearsal, nor were any of the musicians, who 
were employed by the theater, there at that time, although they also 
were to take part in the rehearsal, There was ne artificial light 
in the theater. It was semi-derk or dimly lighted, as some of the 
witnessés testified. FlaintifY’ further testified that she went 
upon the stage te procure her harp and te tume it; that it had not 
been used for a couple ef days, as it had been packed and sent to 
the theater, and that it would take from thirty minutes to an hour 
to tune it, depending upon how wany strings were broken, MWeither 
the piaintiff ner Nelson had been ip defendant's theater before 
the time in question. Kelwon, who went te the theater with plain- 
titT, called by her as & witness, testified,by deposition, that he 
and plaintiff arrived at the theater about 9:30 o'eleck in the 
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morning; that he had never been in the theater before; that there 
Was a rehearsal called at ten o'clock; that they first went te the 
stage entrance, which was located on the east side near the rear 

of the building, and found the door there locked; that he then went 
around to the front of the theater, met the janitor who was cleaning 
up the lobby; that plaintiff and himself then went in the front door 
en the rigut side of the auditorium, leading to the musicians’ room, 
and that he was told by the janitor hew to proceed to the stage. 

The janitor, called by the defendant, testified that he admitted’ 
pisintiff and Nelaon into the foyer, but tol¢ them that they eouwld 
not go back te the stage at that time but that they would have to 
wait until other persons came whe had charge of the matter. 

In the vier we take ef the case it will be winecessary 
to analyze the evidenee except the testimony given by the plaintiff 
and by Kelson in her behalil, because it is moat favorable to plain- 
tiff's version of the matter. We do this because we are of the 
Opinion that the eourt should have directed the jury te find for 
the defendant as requested by it at the close of the evidence, for 
the reason that piainiiif was guilty of contributory seglicence ss a 
matter of law, 

There is a great deal ef testimony in the recerd as 
to whether the rehearsal was calied for ten or eleven e'elock, and 
this question is argued at sonsiidexrabvie length by eounsel in their 
briefs; but we are of the opinion that the question is not of 
serious moment and we shali assume in this opinion that the ree 
hearsal was set for ten o'clock. 

Plaintiff testified that she and Belson walked aeross 
the auditorivua toward the musicians' room, that it was “semi-dark, 
dimly lighted. Wo cwowld distinguish objects there in the theater, 
Liiahkelalsiaiehehatall § could see the saats;" that she went up the stairs; 


she intended to cross the stage te gee if her harp wae there; that 
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she went first and Nelweun followed her; that the stage was not set; 
that she saw a lot of furniture and perhaps a pianc on the stage; 
that she coujd mot teli the dimensions of the stage, but that all 
she could see of it was covered by furniture except one space near 
the back or south wall ef the theater; that “the stage was dimly 
lighted;”" that the piane was about three feet from the edge cf the 
stage; that she started around the rear of the piane in the epen; 
that * lecked where she Was going and her rizhti foot went fewn 

in a hole in the floor which was between tae piano and the wali; 
that she saw mo ore but Nelson and herself in the theater. On cross- 
examination she testified that the suditorium was "dimly lighted; 

I could make out seats where the audience sits;” that they went 
down in the wusiciens' stall wnere they play; "it was just half 
dight;" that taey went into the musicians’ room, which was off the 
west end of the stage; that that room was lighted, "i think there was 
@ light from the outside window;" that they then went up the stairs 
onto the stage; that ehe did not remember seeing any artificial 
Aight on the stairway; she could just see the steps; that when she 
got on the stage “it wasn't dark, it was just dimly lighted; I dea't 
know whether it was artificially or naturally lighted;* that she 
could see "furniture piled eround there;" that "you could net have 
seen to read, or anything like that;* that whether you could see an 
object four feet away from — $20 color or outline of the 
object; that if a person were four feet away she believed that she 
could tell whether it was a man or woman; that she gould tell a table 
from a chair four feet away; thet there were cheire and tables piled 
on the stage; that it was in disorder and not ready fer any per- 
Termance; that she did not semember telling Nelson at the tize that 
“it was awful dark in here;" that she did not bump into the piane, 
but might have touched it. Plsintiff further testified upon being 
shown a written statement signed by Ler, dated March 8, 1922, that 
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she believed she 4id then make a statement that she “didn't know 
guest how che wae injured, ae it was vrsetically dark on the stage.” 

Neleon testified that there were no artificial lizhts 
in the theater ao far as the back of the stage was concerned; that 
when plaintiff and himself got on the stage they came in contact 
with the piane which took vp practically the whole side of the 
stage; that he noticed a roll of carpet lying on the fleor between 
the piano and the wall of the building; that as plaintiff stepped 
ever inte this her fort went dow; that there was abaolutely no 
light so far as the stage was concerned; that "it was dark;" that 
there wan ea amali frosted wire glass window in the baek wall about 
six or seven feet up on the baek wall. Om eross-examination he 
teetified that when they firet cot on the stage plaintiff came in 
contact with the piano and than he “bimsmped imto it. It was not 
abcolutely piteh dark on the top of the plano *#**##** You would 
net enil the ated ewey & bit Light;" that there was daylight shining 
through the windows ef the muisici ans? room: that he: knew it was the 
musiciane' room because there was a musigians' library there; that 
you could see tha Mlocr “hera you walked betdnd the piane tn th 
corner; that "I mentioned the fact, ‘Gee, it seems dark in here 
and there is no light om;’ we both said that te each other:” that 
"the lobby of the theater was not lighted up;" that “there was just 
® small ameunt of daylight coming in;* that there was no artificial 
Aight anywhere im the theater that he eenkd resaits that "it was 
mot pitch dark. It was quite dark so that vou had to feel your way 
siong back of the oiano.***##%*+* I could net see whether she was 
feeling with her feet," 

Tae foregoing is substantially all the evidenee in the 
Fecerd as to the condition ef the theater at the time im question, 
and it is wn@igputed., The plaintiff was an experienced, educated 


voman twenty-nine years of age, She had been playing the harp at 
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theaters for a considerable period of time before the day of the 
unfortunate accident. She knew that the theater was not in erder 
for the rehearsal, but on the contrary, her testineny shews that 
she knew 1+ was in a state of disorder, Hone of her company had 
errived. Hone of the employees of the theater, wio were to put it 
in order, were there, No member of the orchestra had arrived. The 
theater was net lighted but wag dark, and there was no one there 

at the time to turn om any Lights. She had mover been in that 
theater bet'cre. Just how she could have replaced any strings that 
might have been broken on her harp in the dark does net appear. 
Notwithstanding this knowledge and notwithstanding the darlmess 

she continued gteping her way along. We are of the opinion that 
@ll reascnable simds would Yeac: tue conciusioa that she was guilty 
ef negligence, and therefore the motion to direct a verdict for the 
defendant at the close ef all the evidence should have been granted. 
As a general proposition the question ei contributory negligence is 
one of fact for the jury and becomes ome of law only when the evie 
dence clearly establishes that the accident resulted from the negii- 
gence of the injured party. If there is any difierence of opinion 
on the question, se thet reasonable minds might not arrive at the 
same conclusion, then it is a question of fact fer the jury. Bale 


¥. Chicago, 259 111. 476; Chicago Union Traction Co. v, Jacobson, 
217 Thi, 404; Kelly v, Chicago City Ry. Co., 283 Ill. 640;Louthan 
v. Chic City R +, 198 Ill. App. 329. 

Counsel for plaintiif in support ei their contention 
that plaintiff was net guilty o7 conitributery negligence as a sate 
ter of law, cited cases of Pauckner vy. Wakem, 231 Lil. 276, and 
Devine vy. Nat. date Deposit Go., 240 ili. 569. We chink neither of 
these is in point. in the Pavekner case tie evidence aiowed that 
Pauchker was in the euploy of a company that had machinery stered 
in the defendant's warehouse and he was sent there to get it. 
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fhe man in charge of the warshouse took the plaintiff down an 

@isle and showed him there the goods were that he desired to: 

remove. At this place plaintiff desired to go to the arinal and 

hie request was granted. He procecdsd through a narrow passage- 

way between the pilas of cofiee bags. Plaintiff was wiacquainted 
with the room but saw a man with a lantern in the passage-way and 
started towards him te inquire where the urinal wee lecated and in 
doing * fell inte an usprotected shaft ana was rererely injured. 
The elevator sieft was very dimly lighted ana the entrance te it 

was not suarded, asd it was held that whether he was guilty of 
eoutributory negligence wae 2 question of fact fer the jury. In 
that case plaintiff was performing hig werk in the customary way. 
Employes of the defendant were there showing him about and pointing 
eut the gocds which ke same fer, to it is obvious that the facts 

are entirely dis@imilear to the facts in the instant ease. Im the 
Devine case an employe while conveying gcods to the tomont was 
fatally injured by failing down om unguardsd elevater shaft, In 
taet ease the defendant was the owner of the First National Bank 
Building in Chicago, which was occupied hy » large muuber of tenants. 
At the rear of the buiiding om the first floor there was a door 
about nine feet in widta. iaside this door a corridor led tc 
freight elevator for carrying goods to the dilferent floers, 

There was a platform in the alley outside of the door for the use 

of the tenants, Taere was an opeiing of the elevator shaft in 

this platform, which was guarded by a rail. Tae deceased and 
another were unloading a cabinet on ths platform, The elevater 
shaft was not properly guarded and the employe was fatally injured 
by falling inte toe shaft, It was held, under all the circumstances, 
that whether the deceased was in the exexgise of due vare was a qguese 
tion of fact for ine jury. Wa think it apparent that the facts in 


tuat case are not at all similar to the facts in the case before us. 
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A motion for a directed verdict having been made at the 
close of all the evidence, and as we hold that the evidence viewed 
most favorably for the plaintiff discloses that she was guilty of 
contributory negligence as a matter of law, the judmment of the 
Cireutt court of Cook County must be reversed with a finding of 
o., S12 Ili. 343, 





fact. 
REVERSED WITH A FINDING OF FACT. 


Matehett, P. J., and MeSurely, J., concur. 


FINDING OF FACT. 
We find te a fact that plaintiff was guilty of 


contributory negligence as a matter of law. 
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ESTHER W. SOUTHGATE, Executrix 
under the Last Will of Charles 
¥, Southgate, Deceased, 
Appellee, 
APPRAL WROK CIRCULT COURT 
ve. 


JACOB EDSON HINES 


OF COOK COUNTY. 


*apnellant — 


WR, JUSTICE O'CONNOR DELIVERED THE OPINION OF THE COURT. 


On Getober 24, 1923, Charles F. Southgate of Ohie 
filed hie bill of complaint akainst Jacob Hdson Himes, personally 
and as executor of the last will and testament of Elia B. Southgate 
Himes, deceased, and others. While the case was pending Charles ¥. 
Southgate, the complainant, died, his death was sugeested of record 
and his executrix wae substituted as complainant. The suit was dis 
missed as to all of the defendants exeept Jacob Edson Himes. The 
case was heard before the chancellor and a deeree entered whereby 
the defendant Jacob Edson Himes was deereed te pay to the come 
Plainant within thirty days $13,633.32, and he appesels. 

The facts are: thst on July 19, 1909, Richara H. 
Southgate of Chicago made his last will and testament, whereby he 
devised and bequeathed 11 of his property to his wife, Blla z. 
Southgate “upon this condition and I make this a charge upon ali 
of my property that my wife pay to my brother, Charles F. Southgate 
HERKERASHREEVME CHS sum of $6,000.00 to be paid te him each and every 
year so lemg as he shall live.” fhe wife and another were appointed 
executors of the will Without bond. At the time of the execution of 
the will Richard H. Southgate was worth about a million dollars, 
consisting of real estate, stocks and bonds. He owned about 1200 
shares of the capital stock of the Congress Hotel Company, He died 
March 3, 1912, leaving him surviving as his only heirs at law and 


next of kin, hie widow, Ella 2, Southgate, and his bother, the 
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complainant, Charles 7. Southgate. On Hay 7, 1912, the widow 
Tiled her petition, praying that the will be admitted to probate 
and that letters testamentary issue to her. In this petition she 
set up that the deceased lest personal property of the value of 
about $25,000.00 and real estate of $15,000.00, ‘The will was 
admitted to probate and letters issued in accordance with the 
prayer of the petition. ‘he person named in the will to act as 
co-executor with the widow refused to qualify, so that letters 
testamentary were issued to the widow alone. Ghe proceeded to 
administrate the estate and om May 28, 1915, filed her inventory 
in the Probate court ef Cook County, which was approved. The in- 
ventory showed that the deceased had mo feal estate in Illineis; 
that he had the following personal property: cash $300.00; pere 
sonal property, as shown by the bill of appraisement, $750.00; 
360 shares of stock of the Korth Butte Mining Company; two notes, 
one for $375.00, one for $1000.00, and four other netes aggregat- 
ing $12,875.60, which four netes were stated as worth $5000.60, 
All ef the notes were secured by some collateral, and the evidence 
shows that these notes aggregating 96575.00 were collected by the 
executrix. The inventory scheduled other stocks, which were said 
to be worthless. 

The evidence further shows that the deceased st the 
time of his death owned a picce cf real estate keeated in Wis- 
conesin known as "Bebtown," and which the widow sometime after the 
death of Ber husband offered for sale for $10,000.00, and agreed 
to take back a purchase money mortgage for the entire amount. 

It further appears that the executrix each year paid the $6000.00 
to Charles ¥, Southgate as provided in the will, the first pay- 
ment being April 22, 1912, md the Rast August 15, 1921. Vor the 
year 1922 she paid Charles F, Southgate $5,000.00, $3,000.00 on 
April Srd and $2,000.00 on October 11. The last check was enclosed 
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in « letter signed Ella B. Southgate by Jacob Edson Himes, the 
defendant, in which it was stated that some new arrangement would 
have to be made in regard to the payment of any further momey to 
Charles F, Southgate, and that the payments that had been made 
were “purely personal, as there is no property left from Mr. 
Richard HK. Southgate, except the property at Bebtewn, Vis." 

The evidence further shows that Ella ¥. Southgate, the execu- 
trix, on July 18, 1918, was married te the defendant, Himes. 

She died testate April 26, 1923, and her will was admitted to 
probate in the Probate court of Cook county. All of her property, 
under the will, went to her husband, the defendant, He adminis- 
trated the estate and filed his inventory, which showed that his 
wife had Lert $900.47 in a Chicago bank, a piece of real estate in 
New York State ana the Bobtown property in Wisconsin, as well as 
gome goods and chattels agzregating $3987.00. 

A witness for the defendant testified that in Septem. 
ber or October, 1910, Richard 1. Southgate gave all of his personal 
property including stocks, bonds and notes to mis wife; the agere- 
gate value of all of these was over $800,000.00, The witness 
further testified that on September 16, 1911, Richard 4, Southgate 
conveyed a piece of real estate in Chicago to his wife; that the 
deed was acknowledged and delivered on that date. It further ap- 
pears that the deed was not recorded until April 5, 1912, which 
was about two months after the death of Rickard H. Seuthgeate, the 
grentor., This was explained by the testimeny of the witness, who 
wae-the attorney for Mr. and rs. Southgate for many years, by 
the fact that at the time the deed was executed and delivered the 
grantor laughlingly stated to his wife that she need not be in a 
hurry te record the deed, so that it would appear that he left 
her something when he died, 


A witness for the complainant testified that on 
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Deceuber 15, 1910, he purchased from Richard H, Southgate bis stock 
in the Congress Hotel for $415,000.00; that $106,000 of thie was 
paid in cash and notes given for the balance, one tue each year 
and covering a period of seven years; that the notes were given 

to Richard H. Southgate and that they were paid to him wntil he 
died, and afterwards the payments were made to Blla ¥. Southgate, 
the widow. That sometime after the death of Richard H, Southgate 
the old notes were taker up and new notes given payable to the 
widow and the time of payment wae extended one year. 

The case was called for trial on July 9, 1926, and the 
defendant, through his couneel, stated ihe was not ready for trial 
because of the absence of a material witness; however, it was agreed 
that the deposition of this witness be taken and it was accordingly 
done a day or twe afterwards. The case was tried en the 15th and 
(14th of July, and at the olese of the evidence the court rendered an 
oral opinion, which was in favor of the complainant, and he directed 
the preparation of a decree. The deotee vas presented to the chan- 
eeller on July 20th following, and counsel for the defeniant then 
ofiered evidence tending to show that the $100,000 paid to Richara 
Southgate December 15, 1910, was deposited te Mrs. Southgate's ace 
count in a Chicago bank; that on June 17, 1911, $7875.00 was paid 
to Richard 4%, Southgate as semi-annual interest on the notes ree 
maining due for the Congress stock, and that this was depesited in 
Richard i. Southgate's bank aud was later cheeked out and deposited 
in Mrs. Southgate'’s bank; that there was a further payment of 
$37,772.00 made in November, 1911, to Kichard H. Southgate and 
that this was deposited in Mrs, Southgate's account. ‘There was 
aleo offered a caneelied check showing the payment toe Riehard H. 
Southgate in June, 1911. The court refused to admit this evidénce,. 
stating that the case had been closed. Gomplaint is made ef this 
fuling. We think if the evidence had been admitted it would have 
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been of ne berefit to the defendant. It corroborated the testimony 
ef the witness called for the complainant and whe had purchased the 
Gengreeas Hotel stock to the effect that he had made payments to 
Richard H. Southgate for this stock from the time of the purchase 
wntil the death of Richard H. Seuthgate. And the fact that some 

of this money was deposited in irs. Southgate's account, either on 
the date payments were made or shortly thereafter, would not in 

our opinion tend to show that the stoek of the Congress Hotel Company 
4id not belong te Richard H. Southgate on December 15, 1910. 

The defeniant contends that he wan taken by surprise 
when the witness for the complisinant testified that payments fer the 
Congress Hotel stock had been made to Richard H. Southgate during 
his lifetime, because the bill alleged that payment ef the stock had 
been made to Mrs. Southgate, ani that this constitutes a variance. 
When this evidenee was adduced the record fails to shor that any 
ebsection Was made on the grounds of a variance or that the defende 
ant was taken by surprise. We think the variance is immaterial. 

It is further contended that the @600.00 annuity paid 
Charles ¥, Southgate, beginning in 1912 and aiding in 1922, was a 
mere gratuity on the part of Ella &. Southgate, but we think thie is 
mot borne out by the record. Blia &. Southgate received a large 
estate from her husband, nearly a miliien dollars, and after his 
death and the probate of his will eke recognized her obligation under 
the will by paying yearly $6000.00 te the deceased's brother. In 
facet in her final report and account, which was made by her under 
oath, she swears that she presents to the Probate court with her 
Tinal report and aceowit the receipt of Charles ¥, Southgate, 
“evidencing the receipt by said Charles ¥. Southgate of Six Thousand 
Dellars per annum since the death of said Richard H. Seutheate, this 
being in full compliance with the provisicns of said will." ‘the 
réceipt attached is dated December 51, 1918, and is as follews: 
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"J, Bdson Himes 
Chieago, IlLlinmeis, Dec. 31, 1918. 
To Whom Concerned: 
This is to certify that I, Charles ¥. Southgate, 
of Horrow, Ohio, have received Six Thousand Dollare ($6,000.00) 
per annum since the death of my brother, Richard H. Southgate, 
from his widow, Mrs. Blia EB. Southgate Himes, 
This document is executed and signed in triplicate. 
Gc. F, Southgate. 
Witness: 
Esther W. Southgate 
J. Edeon Himes, 
This document was witnessed by J. Sdson Himes, and although it 
recites that the money was received from the widow of Richard 4. 
Southgate it is clear thet the executrix and Charles 7, Southgate 
understood that the money came from toe estate of Richard H. South- 
gate, The evidence shows that upon the probate of the will of 
Richard H, Southgate the widow acknowledged her obligation as a 
legatee of the estate of her late husband, and the first intimation 
we have to the contrary is disclosed by the letter written te 
Charles F. Southgate by the defendant and which we have abeve re- 
ferred to. Although the widow of Richard H. Southgate had received 
from Richard 4H. Seuthgate and his estate about one million dollars 
covering a period from 1910 to about 1915, when the last of the 
notes received for the Congress Hotal stock were paid, and although 
there is no evidence that she had made sny bad investments, yet we 
find in 1923, when her estate is probated, the inventory made by 
the defendant discloses little or no preperty in the estate, The 
one who undoubtedly had information on this subjeet was the defend- 
ant and he did net appear at the trial, although it was stated a 
Rumber of times before the case was actually on hearing thet he 
would be present in person in court, 
Riehard H, Southgate disposed of his entire estate by 
giving and bequeathing all of his property to his widew upon the 


express condition that she pay an annuity ef $6000.00 te his 
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brother. he in turn disposed of her property to Jacob Zdson Himes, 
the defendant, and any property coming to him from the estate of 
Richard H. Southgate would be subject to the same condition. And 
under the facts in this case, he having failed to make any explana- 
tion as to what became of the property, we think the decree cught not 
be disturbed. Moreover, he acquired the Bobtewn preperty in Wiscon- 
sin, worth $10,000, Hilla B&B. Seuthgate, the widow, sequired this 
property under the will, as well as the property stuewn in the in- 
ventory filed by her, and also more than $300,000 paid for the 
Congress Hotel steck. In these circumstances, we think the decree 
Was Warranted by the evidence, 

The defendant further contends that a court of equity 
has no jurisdiction because the defendant's claim should have been 
presented in the Probate court. We think this contention cannet be 
maintained. The estate of Richard EH. Southgate was closed in the 
Probate court March 5, 1919. The $6,000 legacy had been paid each 
year up to that time end for about two years thereafter, so that 
mo claim could have been presented. 

The decree of the Circuit court of Geok county is 
affirmed. 

AFFIRMED, 


Matchett, ?. J., and NeSurely, J., coneur. 


ay ae He 


i seaba foewt of viweerg tad %o —— aw? at pare ae J 


“Yo stedee oat? most — ——— 
bah aes caver — we ee eee * 
— — — —— 
som hauo petoes end wf 

ancoul¥ at ytxdgerg swotdod ply bextupon ed , t9voeteM ** 

— 0a} lean a ae £900,086 tes Atte 
anh o0¢ nt awoon (meen eslt Bs few on cum acne 
eat aalt Stag ONO, 008E nedt otom onde fiw red Qo SoLtt yrotaey 
atapeh ot Awd ow ,anorctampite exods ak abet] renee 
vit lepe to ume « stadt Abu sre diene tmebinw tet om ve ot oe 
ad tounss spit ceive elit Salat a¥ ives seeder oaf nt botneeety 
cit at Seaofo eaw etagatno® . hundeli to atedes ect” sented — 
eee biag cond bad youusl OOOj es act Les 2 Morel Mewes stedort 
tac? on , ted teemadd vtere owf Suede vot San sate fed? of qr aney 
sbadsouety ceed eved. dives mals om 


vara 







at yturco “eek le ttye9 tlrortd edd be sesoeh eff git do 80 
bookie 

| (AR MTT LA 
Rie 


swonoe ..% ,Yletriet bes ,.t 2 o0emooel 


* XA 
rae 

ce ari 

id 9 ew 
sity ty 


cory . tt ae ae ee 


~ wetmegerg ait te oR De i 





229 - 31361 


2461.A. 606 


FRANK. WAISHAR, 
Appelice, 
APPEAL FROM MURICIPAL COURT 
va. 
OF CHICAGO, 
HARRY LONDON 


Appeliant ‘ ) 


BR, JUSTICE O'CONNOR DELIVERED (HE OPLAION OF THE COURT. 


| Plaintiff brought suit against the defendant claiming 
$12,625 was due him for procuring a contract to be entered inte 
by one ©. Doering and the defendant, whereby defendant and Deering 
agreed to exchange certain real estate. 

Plaintiff in hie statement of claim alleged that he 
Was o real estate broker and wee employed by the defendant to 
gell or exchange certain real estate owned by the defendant, for 
which plaintiff was to be vaid a reasonable commiesion; that 
afterwards on April 21, 1924, he procured 6, Deering, whe "executed 
@ Walid and binding contract in writing” with plaintiff for the 
exehange of properties, The defendant filed am affidavit of 
merits wherein he set up that he was willing at all times to 
Garry out the contract executed by him and Deering, but thet 
the latter had refused so to do; that he had filed a suit in 
the Cireuit court of Cook county against Deering, seeking 
specifie performance of the contract; that that suit was still 
pending and that one of the defenses set uv by Doering in the 
Girevit court suit was that the contract was not enforeible, 
During the trial plaintiff, by leave of court, filed an amended 
statement of claim wherein he claimed $4,000 was due him for the 
services rendered, which were the anme as those set up in the 
original statement of claim. The sase was tried before the 
court without a jury and there wae a finding and judgwent in 
plaintiff's favor for $4,000 and the defendant appeais, 
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A copy of the contract between the defendant and 
Dooring is attached to and made e part of plaintiff's statement 
ef claim. Since the trial of the case the Supreme Court hee 
handed down an opinion in the specific performance case, London 
vw. Doering, 325 Til. 589. ‘The court in ite opinion there sets 
out, verbatim, the contract entered into between Londen snd Doer- 
ing, and the evidence shows that this is the identical contract 
whieh plaintiff makes a part of his statemént of claim, The 
Supreme Court in the London case held that the contrast showed 
on its face that it was but a preliminary contract to be followed 
within three days by a "regular real estate contract," which was 
never executed; that the contract was indefinite, uncertain and 
unenforeible. Since plaintiff in the instant case bottoms his 
Gleim on the allegation that he procured the defendant and Doering 
te enter into a binding and valid contract for the exchange of the 
property, and sinee the Supreme Court holds that the eentract is 
unenforcibie, no recovery can be had by plaintiff upon it, and 
therefore the judgment must be reversed, 

Cases cited by counsel for plaintiff te the effect 
that e broker may be entitled te reeever his egmmission although 
the contract entered inte between his employer end another can 
not be specifically enforced, have no application to the facts in 
the ease before us. Of courss, a broker employed te obtain a pur~ 
chaser ,and for which the owner agrees to pay him a commission, is 
entitled to his commiscion when he has preduced a ourchaser the is 
ready, able and willing to Buy upon the terms proposed, and this too, 
although the fact that the owner of the property and the proposed 
purchaser enter into a contract which is net enforcible. This ean 
not affect the righte of the broker, beeause he is not a party to 
that contract. His contract is with his employer, Rushkiewies vy. 
St. George, 226 111. App. 310. Such cases are inapt here where 
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plaintiff bases his claim upon the contention that he has procured a 
person who had entered into a valid and enforcible contract with 
his employer. 
Since there can be no recovery in the inetant ease 
there is no reason for remanding the cause, and the judgment of 
the Municipal dourt of Chicago will therefore be reversed. 
REVERSED. 


Matehett, P. J., and KeSurely, J., concur. 
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CHARLES P. HAMILTON, ) 
Appellee, ) 
) APPEAL FROM SUPERIOR CoURT 
v8. 
OF COCK cowlTY. 
HYDE PARK STATE BANK, 
Appellant, 


UR, JUSTICE O'CONNOR DELIVERED THE OPINION OF THE COURT. 


Plaintiff brought an action in trespass against the 
defeniant te recover damages for false arrest and imprisomment and 
ebtained a verdict aud judgment in his favor for $700.00 and the 
defendant apreals. 

The record discloses that between 12:30 and 12:00 
o'clock on July 23, 1924, plaintiff went to the defendant 
bank with a check for $25.00, drawn by David H. Palmer on the 
bank, and presented it to ome of defendant's paying tellers for 
the purpose of obtaining the money. Tne paying teller did not 
recognize the signature of the maker and refused to cash the 
eheck and plaintiff was taken into custody by another employee 
of the bank. Shortly thereafter he wae taken to the Hyde Park 
police station where he was searched and then taken te another 
police station in the downtown district, where he was weighed, 
measured an¢é his finger prints taken. Seon alterwards he was 
taken back te the Hyde Park nolice station and when it was found 
that a mistake had been made in placing him under arrest he was 
dhndharesd. 

Plaintiff testified that he was a waiter by oe- 
ecupation, and at the time in question was employed at 
Cologsime's restaurant; that he had been so employed for mere 
than six years; that on July 23, 1924, he went te the defendant 
bank to cash a check for $25 drawn by David HX. Palmer on the 
defendant bank, and which Palmer had given him at Colosime's 
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restaurant in payment of a bill he had incurred at that place; 
that when he presented the check to the paying teller at the 

bank, the latter, after examining the check, left hie place and 
conferred with the bookeeper and requested the plaintiff te wait 
a minute; that there were six or eight other people there te be 
served 4 the time; that the paying teller returned to his window 
and called MeMullen, who was acting in the capacity of a police 
officer at the time, and said te Me¥wllen "Take charge of this 
young man;* that Eeliullen told plaintiff he was a police officer 
of the bank, showed him his star and told him to come slong. He 
took held of hie arm and took him back to « private room and then 
inquired of plaintiff hew and where he had obtained the cheek. The 
Plaintiff then told him the check was given to him at the restaue 
rant; that Meliulien then took him over to the Hyde Park police 
station and in doing so held plaintiff by the sleewe. Plaintiff 
told him that was unnecessary and that MeMullen replied that he 
did net wish te have te shoot anybody; that after they got to the 
station Keliullen had a detective search him, took 211 of his money 
and other articles and iald them on the desk, among them being a 
motice from a building and lean association, advising plaintirr 
that there was an installment due on a bungalow which he had pur- 
chased; that they then had plaintiff write his name, and said they 
thought it locked like the signature whieh was on the check. Mee 
Mullen told the detective to take plaintiff down to Captain Evans 
ef the Identification Bureau for investigation; that before this 
was done, plaintiff was locked up in the Hyde Park police station 
for about thirty minutes, and then he was taken down in a patrol 
Wagon to the Identification Bureau; that he was also locked up 

at the Identification Bureau for about thirty minutes, and again 
taken back to the Hyde Park police station, where it was discovered 
that a mistake-had been made in placing him under arrest, the check 
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was returned to him and he was released. 

The paying teller, called on behalf of the defendant, 
testified thet at the time in question plaintiff called at the de- 
fendant bank and presented the check to the witness; that the 
latter looked at it but 4id not recognize the signature; that he 
then took the check to the bookkeeper ani they were unable te 
identify the signature; that he then took the check back to the 
window and aeked the plaintiff if he knew who made out the check. 
The Plaintiff replied that he did mot know; that at that time Me- 
Mullen happened te be going by “and I called him and asked him to 
help this man; that I could not recognize the signature on the 
eheck;" that Neliulien and plaintiff then went away from the window 
and he did mot hear all that teok place between them, and that he 
refused to ¢ash the cheek and returned it to plaintiff, 

MeNiulilen testified that he was employed as a fhoorman 
by the bank at the time in question; that the paying teller called 
hia attention “to this young man who had a bad check passed on 
him;* that they eould not recognize the signature; that the wit 
ness then took plaintiff over to his desk and told him that they 
ought to go over to the police station, that they might know more 
about the cheek there; that plaintiff said he kmew Mr. Schubert 
ef the Hyde Park police. The witness stated that Schubert 
would not be in until twelve o'clock, but that he would take him 
over and introdues him to officer Murphy; that they walked over to 
the station together; that he did not take hold of plaintiff; that 
at the time the police officer asked plaintiff how he got the 
cheek; that plaintiff replied that he got it at Celosimo'’s the 
night before; that *I merely introduced him*® and that he gave no 
direetions to the officers te arrest plaintiff; that during his 
employment with the bank he was never authorized to make arrests; 
that it was no part of his duties to make arrests; that at the 
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time he was in plain elothes and had a retired policeman's badge 
inside bis clothes. On cross examination he testified, "I had a 
star and a revoiver,” but that he was not a special officer con- 
nected with the police force of Ghicago; that he did net say to 
Hamilton, as they rere going to the police station that he would 
ghoet sim if he made a move. 

Officer Murphy of the Hyde Park police etation tes- 
tified that he recalled that plaintiff and MeMullen eame over to 
‘the station and that Harmilten was leokine fer afficer Senubert 
whom he said he knew; that Hamilton had a cheek which he sald he 
got at Colocime's restaurant for which he gave cash to a customer; 
that the manager of Colosimo 's wowld not cash the cheek: that 
Plaintiff's answer to questions were somewhat confused, "so I 
ordered him to be sent te the bureau of Identification for ine 
vestigation;”" that plaintiff was then taken to the Bureau of 
Identification and afterwards brought back. ‘The report showed 
that he had mo record and thereupom he was ordered released; that 
Moullen told the witness that the bank had me depositer with a 
signature the ssme az that on the cheek; that Meldlien did net 
search Hamilton but that the witness had him searched, 

The defendant contends that the court erred in re- 
fusing te direct a verdict in its favor as requested, for the 
Yeason that even if it he conceded that plaintiff was arrested 
and imprisoned through the action of M@liulien, the defendant would 
not be liable beeause euch acte of weMullen were outside the scope 
of his employment. Numerous cases are cited on this preposition. 
It would serve mo uset'ul purpose to discuss or distinguish these 
cases beeause we are clearly of the opinion that the motion fer a 
directed verdict was properly denied, Whether MeMullen had implied 
authority te make arrests, viewed in the light most favorable te 
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the defendant, was, in our opinion, a question of fact for the 
jury. Marshall Field v. Kane, 99 Ill. App. 1; Vrehotke v. Resehild, 
100 T1l, App. 268; Goolshan vy. Marshall ¥ield & Cg., 159 Ill. App. 


466, ' fhe evidence shows that McMullen was a retired police officer; 
that he had a star and carried a revolver and was performing the 
usual duties ane officials perform in banks, He was galled by the 
paying teller, who was suspicious that plaintiff was endeavoring te 
eash a worthlese check, and told to take plaintiff inte eustody. 
This he did and was endeavoring to do what he thought would prevent 
Plaintiff from defrauding the bank, He took the plaintiff to the 
police station, had him searched, lecked in a cell, taken down town 
to the Identification Bureau where he was again loeked up, weighed 
and measured and his finger prints taken. In these circumstances, 
we think it clear that the verdict of the jury in favor of the 
plaintiff is supvorted by the evidence, The jury were instructed, 
at the request of the defendant, that plaintiff Gould net recover 
unless they believed from a vreponderance of the evidence that 

some eaployee or officer of the defendant faleely accused plaintiff 
of a crime and caused him te be taken against his will te the police 
station and imprisoned; that such officer was at the time acting in 
the line of his duty with a view of furthering defendant's business, 
and there was no probable cause for detaining plaintiff, The jury 
having found in favor ef the plaintiff aeeepted plaintiff's version 
of the matter and, as stated, we think this version was borne out 
by the evidence. Certain it is that we eannet say that the finding 
of the jury is against the manifest weight of the evidence, 

The defendant further contends that the court erred in 
refusing te permit the witness MeMulien to testify that he was not 
euthorized to make arrests, Questions which sought to adduce this 
information were put to the witness Melullem on cross examination 
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by the defendant, he having been called as a witness for the plain- 
tiff. me court's ruling 788 not erroneous because the question did 
not concerm any matter brought out on direct examination of the 
witness. Later, however, when this witness was called for the 
defendant, upon objection the court refused to permit the witness 
to answer a question put te him as to whether he was directed by 
the defendant never to make arrests, We think this ruling was 
erroneous. . While the question technically considered called for 
& conclusion, yet we think the court ought to have permitted the 
witness to answer, but we are alse of the opinion that the error 
wae not of serious moment, The witness had already testified that 
it wae no part of his duty to make arrests, eo we think the errer 
Wae not prejudicial. 

A further complaint is made that the court erred in 
instructing the jury on bevalf of plaintiff and in modifying ine 
structions submitted in its behalf, Complaint is made as te ine 
etructions 2 and 6, given at plaintiff's request. The contention 
being that by instruction 2 the jury were told that if the defendant 
had no probable cause to believe plaintiff guilty of a crime, then 
they might infer malice and that instruction 6 warranted the 
assessment of punitive damages if they found the accused guilty of 
malice, This contention goe# only to the amount of damages and 
we are clearly ef the epinion that in no view of the case can the 
damages be considered excessive as the defendant contends, A 
Judgment of $750 was held net to be excessive in the Goolehan case, 
Supra, whieh was an action for false arrest and imprisonment where 
the facts were not as serious as those involved in the instant ease, 
altnough thet case was decided im 1911. Gomplaint is made in regard 
to instruction 3 béeause it is said it tended to confuse and mislead 
the jury and that it also ignored the important element that the de- 
fendant would not be liable for the acts of MoMullen unless they were 
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in the line ef his employment. Instruetion 3 told the jury that 

as a matter of law 2 wnlawful arrest constituted a trespass upon 
the rights of the persen arrested, and that these whe aided or 
abetted in the unlawful arrest were guilty of trespass. We are 
unable te see hew this instruction would be of any assistance te 
the jury in arriving at the proper decision, nor can we see how it 
Would affeet the defendant. The issues were simple, The jury were 
told in effect that the defendant could not be held liable miless 
MeMullien was acting in the line of his duty. Complaint is made as 
to instruction 5, but this inetruction could only affect the amount 
of the verdict, and what we hawe already sald dispeses of the 
matter. It is also contended that the court erred in failing to 
give two instructions designated Ke. 1 and 2 om behalf of the dee 
fendant, The substance of these instructions was embodied in de- 
fendant's given instruction No. 7, Instruction No. 3 was abstract 
in form and therefore it was not error to refuse it. Moreover, we 
think the jury would understand the phrase "probable cause” by 

‘the language used in instruction No. 2 given on behalf of the 
plaintiff, 

Upon a consideration of the entire record, we are of 
the opinion that the evidence warranted the verdict of the jury. 
The issues were simple and we think the instructions of the court, 
while not quite accurate, yet sufficiently informed the jury as to 
‘the law of the case, 

The judgment of the Superior court of Cook county is 
affirmed, 

AFFIRMED, 


Matchett, P. J.,, and YeSurely, J., concur. 
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H, 3B, WH®ELOCK 


Appellant, 
APPGAL PROM CIRCULYT COURT 
Re 
GF COOK COUNTY. 
EDVARD HINTS AND SHANK COMPANY, 
Appellees, 


ER. JUSTICE O'CONNOR DELIVERED THE OPINION OF THE COURT, 


Plaintiff breught suit against the defendants te ree 
cover $34,640, claimed te be due him for services rendered as an 
architect. At the close ef ail the evidence, on motion of the 
é@efendants, there wat a directed verdict in favor of the defendants 
and plaintiff appeals. 

The record discieses there was a prier trisi of the 
ease end that the verdict of the jury in favor of the plaintisf and 
against the defendants of $54,640 was set aside and a new trial 
avarded, for the sole reason that the trial Judge was of the opinion 
thst plaintiff had not proven his case by preponderance ef the evi- 
demee, 

The evidence tends to show that the defendants owned 
$20 aeree of lend known as "Speedway Park," néar Maywood, and that 
Gworge Ghank, president ef the defendant Shank Company, conceived 
the iden of construeting a hospital on the property and selling it 
to the United States Gevernment, He teck the matter up with de- 
fendant Hines, whe told Shank te go ahead with the project. After- 
wards Shank consulted with plaintiff, who was an arenitect, to 
see what could be done toward utilizing the grand stand of the 
Speedway race track which vas on the preulses, in the propesed con- 
struction of s fireproof hospital; slsaintiff investigated the 
metter and made «2 sketch of a proposed four story structure of 
2000 feet in length and 50 feet in width. ‘The evidence further 
shows thet plaintiff went to Washington with Shank and seme repre- 


sentatives of Hines in an endeavor to induce the Government te buy 
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the land and hospital when constructed; that considerable negetia- 
tions teok place and afterwards it was practically decided that the 
Government would purchase the property, but insisted that it employ 
ites own architect, ‘The evidence further shows thet bebh Hines and 
Shank tried to continue plaintiff as architect of the hospital but 


without success. Afterwards the hoepital was completed by the 
Government and the defendants conveyed the property to the Government 


for $2,506,600, it further appears from the evidence that the de- 
fendunt Lines paid plaintiff Grom time to tine While he was performing 
the work swas aggregating $2060; but defendants contend thet this was 


simply paying plaintiff's expenses in geing to ond frem Vashingten 
while the negotiations were pending between defendants and the Gov- 


ernment, The evidence further tended to show that after the cone 
etruction of the hesgitel was taken over by the Gevernzent and after 
Pleintiff had rendered ali of his services, he presented his bill te 
the Covermment for payment Sut thet payment wae refused, the Gevern- 
ment denying Liability. 

Plsintiff's testimony was to the effect that he pre- 
sented his bill to the Governaent at the suggestion ef ecounrzel for 
the defentant Sines. Plaintiff also offered evidence te the effect 
thet he afterwaréie demanded payment for bis services and that defend- 
ant Hires prowised te pay him, but at the time stated he had not as 
yet received his money from the Government. 

Plaintiff's contention was that he was empleyed by the 
defenfants to fo the werk, no express agreement having been made as 
to the mmouct of compensation he wan to reesive; while on the other 
hand, the defenfdmmte' theory was thet pluintiff dia the werk with the 
hepe smd expectation that if the Governuent accepted the propé sition 
and eonetructed the hoopitsl he would be employed by it as architect, 
ang thet the defexdants agreed to do all they could in securing his 
employment by the Govermuent. 
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The law ie that where defendant moves for a directed 
verdict at the close ef all the evidenes, the evidence must be 
eonsidered ond viewed in the light most fovorable to the plaintiff, 
and if there is any evidenee in the record from which the jury 
could, without acting unreasonably in the eyes of the Law, find in 
favor of the plaintiff, the metion should be denied acd the ease 
Submitted to the jury. Libby, MeNejill & Libby v. Cook, 222 Ili, 
206. 

. Considerable evidence wae offered om behalf eof the 
plaintiff as to what was said between plaintiff and George Shank, 
president of the defendant company, mest of rhich was exeludad as 
to the defendant Hines, om the theory that he was not present and 
eowld net be bound in such eirevmstarees, We think the ruling was 
wrong. While the evidenese shows that plaintiffhad practically al2 
his negotiations with Geerge Shank, vreritent of the defendant come 
pany, yet it also shows thet Hiner was jeintiy interested in the 
property; that his counsel, Mr. Naween and Wr, Bennett, conferred 
with plaintiff from time to time and mer what was being done. 
4nd after plaintiff's services were 211 rendered he testifled that 
he took the matter up with Hines end reovested poywent and that 
Hines agreed to pay the bill but stated that he 414 net have the 
ready money and had not been vaid by the Covernmemt fer the preperty. 

We have not detailed al} of the evicenee in the reesra 
for the reason we have reache4 the conclucion that ‘here must be a 
new trial. We think the evidenee offered by rleintiff shoulda have 
been admitted as te beth defendants, 

Plaintiff eomisine that the court erred in permitting, 
over his objection, evidence tendins to show thet he and Bdward P. 
Shank, 2 son of Georce Shenk, orecifent of the defendent company, 
were portrers, end that the services fer which plaintirr claims, 
af there was ony Lisbility, ran to the partnership of Wheelock and 





We Le optbcbeebepecterstntten te 
a At seabob ive oh ha Yn Set 6 


rh 


4 > ae ry, 
sty Be Sa sah te ut gar I * ’ a Ln a J 
fp AMI * ’ bre ots, ee I ‘ 
7 js te oer J * ont : wt _ 
* 7) P 4 a tf ee ee ae 
eS 2 a Wa —* 6 





zʒe Mend a0 Some aye soamntve ofterwbigne 
qth, anon? bao Wuttatatg — hha enw tat af on Tetntate 
Be hebuloxe onw dotity te teow ,qtaqnan — 
hon Ao⸗eaae sen sam aa aaat yresdt os mo ·aeatun senha? 
cow watinn oft futit OW — owe ak Dawns sd 998 Sues 
kin qLinationry MOU tininig tad? avote onrmhive oat oLteW 907 
~mna tnahastes sit To Paediaany la enraed M3 tw aaelt, ahs 

. Mt, GL Badnaxedal eisatel, aw conth ta awade ents, 22.496 vane 
Sexustase , trou .1M hae aqewet .xh , Soacmon mht deeit — 

ou pated aay taste v Dow ett of 
tans doltiimead Lip exew nontyxes | at tdatela orte bak, 
éadt bane, traced botearpet Se aaata ot ke qu tei oe osit * 

one ovadi Fon DLN aacie detete ted CLs ast peg ct howmee ant 
-V4xoqong ey tot Jammrreved odd ¥¢ bhee aead ton bed San wonon waen 














Breve: oil) a2 voasstve ost Io Lin boltated tom WOM OM ye yi * 
6 od saum gtnd) ted? solerfomeo of? becnees ovad ow sonset old ot 
eyed SLsode Tritate la yt bot somnbive mt, tahde oh faint wom 


sot rebhee teh stot of an badd beba mot 

~euistieowg ol betze tren aft tat ete Lamep Wisate ca r shape 
i beawhe brew ol tach wotls of pathant ence fh lwe Mottoetde ald weve 
exneques funiaeleh wl) YW teoh tants qth egseem Te nom © heme 
samtelo Tritabe ty dats cot soo hrape, eal. Carty 2a parva? 

how Xookeowt® to qitiarsndung ef% of ont, — — — 











Shank and not te Yheeloek alone, the objection being based upon the 
gontention that sueh defense was not set wo in the affidevits of 
merits filed by the defendants.  ¥%e think this eontention must be 
sustained, We ere this day filing an opinion in the ease of 
Geoper vy, Anderson, No, 31846, in which we hold that a defendant is 
Limited in hie defence te matter set up in his affidavit of merits, 
although he has pleas om file. We think neither of the effidevite 
of merits sufficiently raised the contention. ‘he Shank Company 
in ite amended affidavit of merits set up inter alia that plaintiff 
Was an architect “asvociated with ene Edward Db. Ghank, « son of the 
president of the defendant company; thet plaintiff was desirous, 
together with Edward D>, Shank, of obtaining a contract fer srehi- 
tectural services in the erection of a hospital” on the property 
owned by the defendants, and that plaintiff, “tegether vith his 
skid partner and architectural associate, Edward 0, Shank, applied" 
te the defendants and requested them te assist nim in procuring the 
contract; that plaintiff volunteered to prepare sketches, plans 
and epecifiecations; that the defendants were willing to assist them 
in procuring such contract, if noesible; that the defendants 4i4 
not employ plaintiff or his partuer and agsociate to prepare any 
Plaus and specifications; that piaintiff did prepare plans and 
specifications and went with Hines aud a representative of the 
Shank Company to Washington in the matter; that dines advaneed to 
plaintiff sufficient money to pay mis expenses in connection vith 
the trips to Washington; that the money nad met been refunded by 
Plaintiff; that thereafter the Shank Company eupleyed Edward D, 
Shank to assist it in letting contravts at a salary of $75 a week, 
and that the work periormed by piaintiiy was in an cndeavor ty him 
to secure a contract from the Government as ar ahitect Yor the heg- 
pital. Hines in hie affidavit of merits denise entering inte « 


contract with plaintiff as claimed, and denies that he pald Thaeeleck 
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on aeaonnt of his services 82960, but allages thet this sum war 
lomned. We think theae affidavits of marits 414 net sufficientiy 


set up ag a Aefanse that plaintiff alone coulé net maintain an 
aetion because any liability ei the defeudants wae to plaintizr 


and his aeseciate or partuer, Edward i), Ghank; and we sve therefore 
of the opinion thet it was aise improper ver the court to admit 
evidenee temding te show that pliaiutil’ sione had mo claim, tut 
thai if the defendewts Were indetiad Tor tue services claimed, 1¢ 
was to Wueclevk and bis asazciate or partuer, Edwerd DB. Shank, 

The judgment of the Superior eccurt of Ueok county is 
reversed aid tie cause rewended, 

REVERSED al ABNARDED, 


Hatenett, *. 5., amd WeSurely, J., concur. 
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ANDESY DULEIB, 
Appellant, 
Agyia. WROM CLACULT GCouRT 


GY Couk COUNTY. 


Vi, 


QLATA KOAUBA LOAN & BOULLDING 
ASSOCIATION, a Corporation, 8% ai., 
Avoellees,. 


— — ——— 


KR, JUSTICE O'CONROR DELIVERED THE OPINION OF THE COURT, 


. Om Saptember 26, 192%, Andvow Deoleje filed bis bill 
to redeem certain resi estate from a foreclosure sale. After the 
dasues were made wp the cause was referred te a master, whe made 
wp hie ceport aid recommended that the b411 be dismissed for want 
of aquity. A deeree wae secardingly entered aud the eomplainant 
appeals. 

Tae regord 4iscloges taat the complainant ewmed a 
piece of reai estate in Chicago aid oh february 41, 1921, executed 
his mortgags on the property te secure payment ef 94800 waiech he 
had bexrewed from the dafeniaat, the Lean and Building Aaéectation. 
4. few Amys Later he further mewsbered the prepaty by w trust 
deed to ecenre the payment of 92,000. Om April i1, 1922, he con- 
vyoyec the preperty by quit claim deed te George Kors, and the Lat- 
ter on Bocawber 12, 1922, executed a conveyance ef the sane to 
Mary Siwicki. On Auguet 15, 1923, the Agseciation filed its bill 
te foreelere the $4500 wertguce. ALl parties were served either 
perronaliy or by publiention. A decree of foreclosure wae entered 
on Yovembor Su, 1925, amd in March, 1925, the property was sold 3 
under the deeree to the Asscciation. On Karch 17, 1925, the eo s- 
Fepert of the sale was sppreved aid a deficiency decree entored 
against éndrew Deleje for $942.66. Aiterwards the Association sola 
the property to Hudolph Mulee ond Kis eon. The xulace paid part 
of the purchase price in eash and executed a Mortgage tex the 
balanee to the Association, The evidence shows that upon convey- 
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anee of the coroperty to the Mulaces they preceeded to make improve- 
mente on it and had expended for this purpese $4100, 

Afterwards, om September 26, 1925, Andrew Dolejs filed 
the instant suit, claiming thet he had net been served in the fore- 
elosure preceeding amd haé not learned that there had been a fore- 
Claeure until « skort time before he filed the bill. He also al- 
liged in his b111 thet the sale of the property by the Association 
after the foreclosure to the Mulaes was not made in good faith. 

The evidence taken before the master overwhelmingly shows that the 
sheriff served the susmens in the foreclosure suit personally on 
Andee Doleje and there is ne evidence, mor was there any offered, 
tending te shew that the sale te the Kulaca by the Association 
ofter the foreclosure wae not made in good faith. The only evi- 
dence on this question was that offered by the Mulaes, which with- 
out contradiction shows that they purchased the property in good 
faith, paid their money fer it and expended more than $4,000 in 
putting it im a good state of revsir, the master found that Delejs 
had been served by the sheriff in the foreclosure proceeding, that 
the purchase made by the Mulses was bons fide, and that they had 
mo notice of any claim of any infirmity in the foreclosure pree 
eseding. In facet no other finding weuld be warranted under the 
eviternce ix this gape. 

Delejs testified that he was not served with the 
Summons and that he knew nothing about the foreclesure proceeding 
until after the sale by the Association, under the foreslesure dee 
eree, te the Mulacs. He also offered evidence te the effect that 
on the day thet the sheriff said he had served the SUMMONS, as 
shown by his return, he was in Michigan ana therefore could not 
have been served. But the evidence on this point is not satisfactery 

Zhe deputy sheriff whe served the sunmons testified that 
he had ne personal recollection of the matter, but from his memoran- 
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dum on the back of the summons, which was in his own handwriting 
and which showed that the summons had been served personally, he knew 
that ke had served it on Doleje. The summons was therefore properly 
admitted in evidence. Koch v. Pearson, 219 111, App. 465. 
The evidence further tends to show that after the fore- 

@lesure evit was instituted notices were served on Dolejs from time 
te time and that he talked with a nwaber of witnesses and counsel in 
the case about the pendency of the foreclosure suit. 

Where Ad is sought te overcome the return of precess by 
a evheriff the proof must be clear and convincing. As said in the 
ease of Harnik v, Cusaek, 317 111. 362-364: "The stability ef ju- 
dicial proceedings, however, requires that the return of an officer 
made in the due course of his officisl duty ond under the sanction 
of his official oath, should net be set aside merely upon the une 
corroborated testimeny of the person on whom the proceres has been 
served, bet only upon clear and satisfactory evidence.” In the in- 
stant case the evidence offered by the complainant to the effeet 
thet he ha@ not been served in the foreclosure proceeding is far 
from clear and satisfactory. On the contrary, we think the evidence 
elearly shows that he was served by process. Moreover, the property 
having been sold after the foreclosure to the Mulacs, the sale 
having been made in good faith «nd without any notice et claimed de- 
fect in the foreclosure sult, the bill in the instant cease would not 
lie. Rivard v. Gardner, 39 Ili. 125. 

The decree of the Cireuit court of Cook county is 
affirmed, 
AFFIRMED, 


Hatehett, FP. 7., and Uesurely, J., conervr. 
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THERESA HUNTER, ) 
Appellee, 
APPEAL FROM MUNICIPAL cour? 


OF CHICAGO. 


va. 
GUDMRWAITERS MUTUAL LIFS DVSURANCE 
COMPANY, ao Corporation, 


MR, JUSTICE O'CONNOR DELIVERED THE OPINION OF TH® COURT, 


Plaintiff »reught sm action againet the defendant in 
the Hunicipal court of Chicags to recever on a Life insurance 
policy isamea tc ner hurband, The polley ie dated Jume 27, 1924, 
ond the record disecleses that the aseured died December 4, 1924, 
of organic heart disesse, Prier te the lesuence of the policy 
the ausured wae examined by 2 physician and he answered questions 
tending te show that his health was geod, 

a deetor testified on behelf ef the defendant that 
in February and March, 1924, he treated the assured for organia 
heart diseare amd that he advised plaintif?, the asgured's wife, 
ex the nature of hia aliment and that he might Live a day er a 
month or a year. ‘the evidence that the assured had erganie heart 
disease and vas about te die ot any time and that he was treated 
by a physician during February and March, 1924, is wecontradieted. 


The evidence further shows that the arsuread died of ergonic heart 


. disease in December following the issuance of the policy, 


e 


In this court plaintiff dees not argue the merits of 
the ease, *r4 1t is obvious that no euch orcuwent gould reasonably 
be made. Camplsint te made by the plaintiff te the nature ef the 
abstract filed by the 4efendent, and we think there is considerable 
merit in thie chjection; but we are of the opinion thot we would not 
be warrented in affirming the judgment on the ground of the insuf- 
Ticleney of the abstract. It shows substantially the facts as — 
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have abeve stated. The finding of the jury is clearly contrary to 


the evidence, but since thers was a jury trial we must remend the 
cause, 


The fudement ef the Municipal court ef Chicage is 
reversad «ni the cause remanded, 


REVERSED ABT REMANDED. 


Matchett, P. 7., and UeBurely, 7., vorncur. 
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In the Matter of the Estate 
of MARGARET ROBERSON, Deceased. 

APPEAL FROM CIRCUIT CouRT 
Appeal of GUILY MORRIS, 


Appellant. ) OF COOK COUNTY, 


MR, JUBTICE O'CONNOR WELIVERED THE OPINION OF THE CoyrT, 


Mergeret Roberson died testate and her will was ad- 
mitted to probate in the Probate court of Cook county, Illinois. 
All of her estate has been distributed in accordance with the 
orders of the Probate court except $11,487.91, which is made up of 
two items, one for $5,000 and the other for $6,487.91. The Probate 
court held that both items should be distrihuted as intestate prope 
erty to the heirs of the testatrix. On appeal to the Cirevit court 
it was held that the item ef $5,000 did not pass as intestate prop- 
erty, but should be distributed to the heirs of Florence Rohrer, a 
legatee mentioned in the will. It was ordered that the other item 
should be distributed as held by the Probate court as intestate 
property to the heirs of the testatrix. 

The questions to be decided depend upon a construction 
of the will of Margaret Reberson, deceased. By the fourth paragraph 
of the will the testatrix gave to her niece, Florence Rohrer, a 
specific legacy of $5,000 (thie is the first item above mentioned) 
and by the fifth paragraph she gave to her niece, Emily Morris, a 
speecifie legacy of $6,000, By ‘the sixth paragraph she made several 
snecific money bequests in favor of certain of her relatives and 
friends aggregating $15,000, ‘the seventh and eighth paragraphs of 
the will are as follows: 

“Seventh. in case at the time of death there shall not 
be sufficient property to pay the money bequeats above set forth, 
— proptehisonteiy. "is suas of tha heats 42 tayo 
above devisees, except my nieces, Florence Rohrer and Emily Morris 


pricr to my death, then such devisees shall lapce to BY e¢etete, 
"Eighth. Ali the rest and residue of my estate ef which I 
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may ¢@le seized or poreereed, efter the payment of the sbeve spe- 
eifie devises, I will, devise and bequeath to my beloved nieces, 
Tierence Rohrer m4 Tmily Merrie, end their heirs and assigns 
forever,” 

The facts were stipulated and it appears that Florence 
Rbbrer, mentioned in paragraphs four amd eight of the will was one 
and the same person, and that she died before Margaret Hoberson, 
the tesfatrix. 

Tae heirs of Vlorence Rehrer sontend thet neither the 
$5,000 legacy mentioned in psragraph, Lf of the will, mer the one- 
haif of the residuary estate mentioneé in paragraph eight ei tae 
will lapsed but passed to them. Emily Morris contends that on the 
death of Fiorence Rehrer the $5,000 Legacy lapsed and became a part 
ef the residuary estate, and that she, Emily #orris, being the sele 
surviving residuary legatee, is entitled te both sums which are in 
controversy in this case, ‘the heirs of the testatrix contend taat 
en account of the death eof Fiorence Rokrer before that of the 
testatrix, the legacies given to Florence Rohrer passed as intestate 
property te the, 

The fundamental rule is, that in construing a will 
the intention of the testator as gathered from the entire will is 
eontrolling. ‘he general rule of law, wiless modified by statute, 
is that a legacy or a devise will lapse where the legatee or devisee 
dies before the testator, but that this result dees net follow where 
a contrary provision is found in the will, Im the instont case we 
are of the epinion that the $5,000 legacy mentioned in paragraph 
feur of the will did not lapse by reasen oi the fact that Flerence 
Rohrer died befere the testatrix, because it is expressly stated in 
paragraph seven of the will thet “in case of tne death of any of 
my above devisees (Legatees), except my nieces, Ficrence Rehrer and 
Emily Morris, prior to my death, then such devises (Legateé) or 
devisees (legatees) shall lapse to my estate.* From this provision 
it is clear that the testatrix intended that the legacies provided 
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for her nieces, Flerence Rohrer and Emily Morris, should not Lanse | 
in ease either or both of them pre-deceased her. Vor us to hold that 
the $5,000 mentioned in paragraph four of the will lapsed, would re- 
quire us to held contrary to the express language of the will. This 
we are not avtherized to de under the will, But it is said that this 
$5,000 legacy to Florence Rohrer lapsed beeanse the testatrix did not 
point ovt who showld receive the $5,000 in ease of the death of 
Florence Rohrer before that of the testatrix, In support of this 
counsel elite Yoerner on American Law of Administration (3rd ed. p. 
1467) where the author said: “fhe direction taat the legacy shail 
mot lapse in case the legatee die before the legacy ia payable, is 
sufficient te prevent the lapse, if some other recipient thereof ia 
pointed out; but the declaration that tne devisee or bequest shell 
net lapse does not per se prevent such lapse. * 

In the instant case we are of tne opinion that the tese 
tatrix by the language used in paragraph seven, intended that in 
case her niece Florence Roarer pre-deceased her, the $5,006 should 
not Lanse but should go te the heirs of Florence Rohrer, 

With reference to the provision made in paragraph eight 
to Florence Rohrer and Emily Morris, her nieces, there is ne pro- 
vision that ony property that passed under that paragraph should nst 
lapee in ease either °F both of the nieees died before the testatrix, 
so that, since Florence Rohrer died before the testatrix, the provi- 
sion made for her in paragraph eight of the will lapsed and passed as 
intestate property to the heirs ef the testatrix, 


The judgment of the Cireuit court of Cook county is 
affirmed, 
APF IRMED, 


Matehett, P. J., and MeSurely, J., coneur, 


a 





sit Rouse caiand ite ats ts Odi — 
wnt Lb ot Yo Spewyitet esetexs wat of (aridnoe bLox of sa ethep 
eld? uct biwe ot dt tuk .L0iw edt woke Ob 6¢ hod Mietrue’ tow ove ow 
a sag ts wasn ⏑ ott wiser see GAO li 
‘what Yo Froweue at) Vairdegaed wes Ve text ‘viteted Guten evecneit 
Le .ba 2) nodtortadnhebA Yo wot wanted io teirseew atts Houbbes 
[trite qoatiel cist tnd wadovonse wut” © (hse ‘ebiish Wind Geclde ‘Wid 
 @2 \eideyeg &f ywrgel att seed kb Godayet SHY oun #2 dteal Fon 
Ot Yost? Panletoo’ eadte one WL ,owqel ott Haevedy ov shb.te ibe 
(Etuse teecped to sealvad act feed molverataes wilt Pet {tire tebakdg 
| * noeail doyw vmware ame apa Yeo Roow Saget Hee 
60d ofS 2248 wokktyw ord ‘ro Bes ov oneo ene owe aE 
nt tect bebeotuk ,avven dgergoter a2 boaw opewyant oY Yt eBbes 
biwore 000,24 edt , wel dDeewoeboxy Walle eDwrOIT sooto tod SHa0 
-tordel evaetoLt to exiod on? of om Ditode syd Sear t tom 

tdyis dyetgetec m2 obeax motutvore oxi ov gomets tes APTLY 
~oty o@ bh ot0H? ,debeta tot jobivold (LIME baw seme sonetolt of 
fom Sivota Myntyore tat cehow hoasay trad YProeotG yaw tea? mek by 
(abefereed bit exerted pat veddia od to Hbed WO tecdhe'ees ki’ eeued 
Skvor ot ,Rtutetass ait sre'tod both tetdet eotwto [1 bolte ,tant os 
an bevene bon bowwet SLiw of? to Stylo Mew tgetaq AL ted tot ohom mole 
aivvadeod otf to arian att of YPthgot" etadustal 
et ytunoo dood “te tapes FlwoatD edd to saemgbwt edt 
women ,.% ,¥tetmfok bow ,.% xs todo tan 


4 fd 


ce A g® /% f* ~ 
Ss 4 |% a" 3 


220 - 31831 


In the Mstter of the Eetate 


ef MARGARET ROVERSON, Deceased, APPEAL FRO CLACUIT COURT 
Appeal of BFLLIE LYAVITT et al., OF GGOK COUNTY. 
Sep siiants. : 


WR, JUSTICE O'CONNOR MELIVURED Tl OPXNION oF THE couRT, 


The same questions are livolved in the instant case 
ae those im ease No. 3193350, the opinion in wiich enae in this 
day filed. Yor the raasens thers stated the Judgnent of the 
Cirenit court of Cock cowiiy 28 affirmed, 

AVP IREED, 


Matenet?, ?. J., wad Heturely, J., covieur. 
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CHARLES RICHMOFD, Doing Business } 
as BCOMCHICAL ZING & GUPPLY &., } 


Appelice, 
APPRAL FROM WUBICIPAL COURT 
vs. 
OF CHICAGO, 
URIVERGAL TIRE & Rim CO., a 
Corporation, 
Appellant. 


MR, JUSTICE G'CONNOK DELIVERSD THE OPIAION OF TAR COGRY, 


Plaintiff? breught an action against the defendant te 
recover $158.20 claimed to be due for certain automobile tires sold 
and delivered tc the defendant. We plsintiff's statement of claim 
the defendant filed an affidavit of merits, wherein it denied gen- 
erally that it owed the plaintiff the $158.20 er any other amount. 
The affidavit further set up that the defendant had entered into a 
contract with the plaintiff to purchase 174 automobile tires; that 
the plaintiff failed and refweed te make delivery and the 4efendant 
was required ts go into the open market to purchase the tires and 
wes required te pay $317.40 more than the price at whieh plaintiff 
hed agreed tc seli them. The affidavit further sets up certain 
facts tending te show that defendant was entitled te $18.76 as a 
rebate, and that “the defendant is not indebted to the plaintiffs 
in any sum whatscever, but to the contrary the plaintiff is in- 
@ebted te this defendant im the aum ef net less than One Hundred 
seventy-seven and 90/100 ($177.90) dollars after deducting the 
sum of One Hundred fifty-eight end 20/100 ($158.20) dollars which 
the plaintiff claims.” Phe defendant ajso filed a claim rer 
set-off, setting up substantially the same matters as those set up 
in its affidavit of merits, Plaintiff replied arid denied that he 
had agreed to seli the defendant the tires as the defendant had 
alleged. The case was tried before the court without a jury, the 
court found againet the defendant on its set-off, and in faver of 
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the plaintiff on his statement of claim and judgment was entered 
in plaintiff's favor for the amount ef his claim, 

The evidence tended to show that 4efendant wanted to 
buy some automobile tires and called up plaintiff; thet plaintiff 
told defendant te go to tha Firestone people and get the tires as 
plaintiff had none on hand; that this was dene, the tires delivered 
te the defendant, charged to the plaintiff by the Firestone people 
and paid for by the plaintiff. here is mo merit in the defend- 
ant's contention that the evidence fails to show that he oved the 
Pleintiff $158.20. ‘the facts as above stated were testified to by 
plaintiff and there is no dispute. In fact, the testimony of the 
witmesses for the defendant is entirely in accord with plaintiff's 
testimony. Moreover, the defendant im ite affidevit ef merite 
admite that it owed the plaintiff $159,20, as appears from the 
ataterant ef the vieadings. 

The defendant contends that the judgment is wrong 
beeause the court should have found in ites favor fer the amount 
of ites set-off, Witnesses for the defendant gave teetimeny tending 
to show thet it had bought automebile tires from plsintiff whieh 
the latter failed to deliver end that defendant was compelled te 
buy at a higher price, but this testimony was contradicted by the 
plaintiff, The eourt saw and heard the witnesses testify end 
found in favor ef plaintiff's version, amd it is clear that we 
Would not be Warranted in disturbing the finding, 

Zhe judgment of the Municipal court is affirmed, 

A¥YFIRMED, 
Matehett, FP. J,., and NeGSurely, J., concur. 
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JOHN 

Appelloe, 

APPEAL FROM SUPERIOR COURT 
v3. 
OF COGE COUNTY. 

3, GC. SiITH, 

Appellant, 


BR. JUSTICE O'CCHHOR DELIVERED THE OPINION OF THE COURT, 


Plsintiff brought an action against the defendant te 
recover damages for personal injuries claimed to have been sustained 
by being struck end injured by defendant's avtemobile. There was a 
trial before a juty and a verdict and judgment in plaintiff's favor 
for $3,000. 

the record dise¢leses that about 6:20 in the morning 
ef Sentenber 27th, 1924, the plaintiff was injured by coming in 
eontact with defendant's aatemobile in Yestermn avenue near Tist 
street. The evidence offered on behalf of the pliaintiff tended te 
show that on the morning in question plaintiff was a passenger on a 
southbound ctreet ear in Yeetern avenue; that the seuth terminus of 
the street car was at Vliet street, an east and west street in Chi- 
Gago; that when the street car was a shert distance north of Tist 
street it was stepped at the usual place te disefarge passengers and 
preperatory to returning north, on its northbound trip on Yestern 
avenue; that plaintiff and another passenger were the only ones in 
the car at the tine it reached its destination; that the metorman 
epened the front exit door of the street car, which was one of the 
pay-as-you-enter type, to perwit the two passengers to alight; that 
August Swaneen, the other pansenger, alighted from the car and started 
west toward the west curd; that plaintiff was seated near the front 
of the street car and followed Swanson, going out from the front 
vestitule door of the street car; that after he had gone a few steps 


west in the west roadway of Western avenue he was struck by the de- 
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fendent's automobile, thrown down snd severely injured; that de- 
fendant's automobile was being driven south in Western avenue, 
felaewing the street car, and that when the ear came to a stop the 
automobile continued past the ear vitheut giving any warning and 
Plaintiff was struck and injured. 

The driver of the automobile, called by defendant, 
testified that he was following the street car south in Yestern 
avenues, driving the defendant's Ford automobile; that when the 
street car stopped, just north of Tist street, he stopped the au- 
temobile a few feet behind the car and waited; that the street car 
men were adjusting the steps preparatory to making the return trip; 
that thereupon he started the automobile to the west of the car; 
that when he was opposite the car he drove near the west curb of 
the street and stopped; that at that time pisintiff alighted from ® 
the front door of the street car, ren west seross the street into 
the autemebiie and was injured. 

The defendant contends that the judgment is wrong and 
should be reversed beesuse ali the evidence shows that plaintifr 
was not in the exercise of due care fer his own safety and that 
the defendant was guilty of ne megligence. And it is argued that 
the evidence supported defendant's version of the matter as testi- 
fied to by the driver of the automobile. Upon a careful considera- 
tion of all the evidence, we think it clear that the question of 
whether plaintiff was in the exercise of due care for his ewn safety 
and whether he was injured through the neglicenee of the defendant, 
Were questions of fast for the jury. We are alse ef the opinion 
that the evidence warranted the finding of the jury; and certainly 
we could net say that the finding of the jury is against the pre- 
ponderance of the evidence. 


The defendant further contends that three instructions 


given at the request of the plaintiff were prejudicial and warrant 
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this court in reversing the judgment, because, it is stated, plsine 
tiff's case ie weak on the essential points ef nerligenece wad on the 
question of ¢ue care on the part of the plaintiff, Tho eontention 
is that the jury were told by the first instruction that while the 
burden of proof was on plaintiff te prove his case by a preponderance 
of the evidence, etili if the jury feund the evidence prenonderated 
but slightly in plaintiff's fevor, it would be sufficient; that the 
jury were teld by instruction twe that the plaintiff was net required 
to exereise the highest degree of care; and by the third inetruction 
the jury were imutructsd that plaintiff was not required te preve his 
¢aso beyond & reasonable doubt. Tae Supreme Court in the case of 
Zeter v, Speomer, 305 Ill. 196, criticised the giving of inetruee 
tions which used leuguage similar te that of tue first instruction; 
but we think we would mot be warranted in disturbing tae judgnent 
in the instant ease for thie reason. The court gave five instrue- 
tions om behalf of the plaintiii and twenty-one on behalf of the 
defendant. Gme of the instructions submitted by the defendant and 
given by the court told the jury that the defendant wae not required 
te exercise the highest degree of care to svoid the secident, but 
thet he was required to exergise only ordinary care. This was some- 
what similar to instruction two complained ef, and it was net error 
to tell the jury that the plaintiff was not required to prove his case 
beyoné a reasonable doubt. A consideration of all the instruetions 
leads us to the comelusion that there was no substantial errer in them, 
The issues involved in the case were simple and easily understood, 
Tae court modified an instruction given by the defend- 
ant, amd thie modification is said to constitute webstantial error. 
The instruction as submitted by the defendant was to the effect that 
they must not compromise between the question of liability and the 
amount ef dauages, nor arrive at a verdict by chance, and that ne 
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juror should consent to a verdict which did net meet with the ape 
provel of his own judgment and comecience after due deliberation 
with his feliow jurors, and after considering all the evidence and 
the instruetions of the court. To this the court added a provisim 
telling the jury that it was their duty to honestly and fairly 
confer with their fellew jurers to endeavor te arrive at a verdict 
based on the evidence and the law which would meet with their con- 
scientious anproval. We think there was ne prejudicial errer in 
the modification, and, in view of the iasnes involved, we would not 
be warranted in ony view of the case in disturbing the Judgment on 
account of the instructions. 

A further point is wade that the damages awerded are 
exeessive. The evidence shows that the vlaintiff wan about forty. 
Tive years of age at the time of the injury: that he was = carpenter 
and earned from forty to fortyefive doliarse = week; that hia health 
Was good; that as a remlt ef the injury he suffered an inguinal 
hernia and a fracture of the coceyx; that he Has laid up fer about 
eight months sand that in the endesvor te reduec the kernia two sure 
gical operations were necessery, It further appeared thet he will 
never he able te perform the work ae he did prior to the injuries, 
and thet he wae not able te earn as much after the eecident as before - 
that his wages were less after the ascident. We are clearly of the 
opinion that we would net be warranted im holding that the Saudoment 
Was so excessive as to warrant interference on cur part. 


The judament of the Superior court of Ceok comity is 


affirmed, 
A¥VIEYSD, 


Matchett, F. J., and MeSurely, J., coneur. 
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CHARLES ¢, DOSE, 


Appellee, 
APPEAI. FROM MUNICIPAL COURT 
75. 
OF CHICAGO, 
THOMAS G. GRaVENITIES, 
Appellant, 


ER, JUSTICE O'CONNOR BELIVERED THE OPINION OF THE COURT. 


Plaintiff breught suit aguinst the defendait te ree 
eover $750 which he claimed was the balance due him for instali- 
ing an automatie oil burning system. ‘The defense was that the 
system installed did not work properly; thet it gave trouble con- 
tinueusly from the time Lt was installed in October, 1925, amd 
that theresfter, about September of the foilewing year, defexudant 
Was compelled to remove the oi1 burner and install ene ef a dif- 
ferent kind. The case was tried before a jury and there was a 
verdict and judgment in plaintiff's faver for the amount of his 
Claim, snd the defendant aoveals. 

The record discleses that the defendant had a piece 
ef improved resi estate, the building consisting of stores and 
apartments, end that the steam heating pliant did net give satis- 
faction; that he was solicited by plaintiff for an erder te per- 
mit him to insteli an automatic oll burning system; that before 
the contract was entered into between the parties, plainwiifr 
@xamined defendant's premises to see if his proposed system vould 
werk satisfactorily, mil upon deiendant receiving a favorable re- 
port, the parties entered into a written contract whereby plain- 


tiff agreed to instali in defendant's premises the automatic oii 
heating system for 91,000, $250 of which was paid at the time 

and the balance of $750 wes to be paid thirty days afteriithe plant 
Was installed. The plant consisted of a 15060 gallem tank, which 


was to be installed im the basement, and an oil burner, ond the 


contract provided that if the burner did not work Properly plain-e 
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tiff would remeve it, the defendant retaining the tank for which 
the plaintiff was to keep the $250, The contract guaranteed that 
the plant when installed would be mechasicaliy perfect. 

On the trial of the case it was agreed by the pare 
ties, since the defense interposed was an affirmative one, that 
the burden was on the defendant and he proceeded with his evi- 
dence. The defendant and other witnesses gave testimony tending 
te show that the plant never worked properly from the time it was 
installed, but that there was trouble continually from the be- 
ginning end during the entire winter; that tenants compluined 
that there was no heat; that the defendant repeatediy notified 
plaintiff that the plant was mot working properly and that 
plaintiff and his employes called at the plant numerous times 
and mdeavored te correct the matter but without success; that 
the defendant was notified by the Health Department that there 
was net sufficient heat in the building and that defendant brought 
this to the plaintiff's attention, and plaintiff repeatedly tried 
to make the plant work properly, but without success; that finally 
about September, 1926, defendant reneved the burner and installed 
one of a different make. 

Plaintiff and witnesses called om his behalf testified 
that after the phant was installed there were a nwuber of complaints 
made by the defendant and each time the viaintiff or his representa- 
tive went to the building, sAjusted the difficvity, and that ne 
eomplaint was made efter the firat of the year; that he called on 
the defendant for payment in Jenuvary and that the defendent said 
he had no money to epere, ran out om the street and said he would 
send the cheek, Further testimony was given on behalf eof the 
Plaintiff to the effect that the reason the plant did net preperly 
werk was because the defendant gave it ne attention, aid net 61% 


it, stuck matches in the vents and otherwise neglected the plant, 
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The defendant contends that the finding ef the jury is 
ageinst the manifest weigut of the evidenee, We have carefully 
considered #1] the evidence in the reeord and are Ter from senting 
fied thet the plant was 26 represented before the contrect wae 
made; that it aid net come up te the premines, an is often the case. 
Shere is ne merit in plaintiff's argement to the effect thet the 
Fearon the plant did net work properly at the beginuing wee because 
the janiter whe had charge of it did net have technical mmeowledge. 
If this wae required, it is ebvieus thet few of these plents woulé 
be sold, | 

While, as we have said, the evidenee iz far irem 
satisfactory, yet we are unable te say alter carefully considering 
aii the evidenee in the record, that the findimg oi the jury is 
against the manifest weight of the evidence. They sav and heard 
the wlinesess testify ma accented plaintiff's version of the mate 
ter, Likewise the trial Judge saw the vlinerses md heard them 
testify smd be approved the fincing eof the jury. They were in a 
much better positiou;te determine the trath of the matter then 
are ve, sitting in » court of review; end while it ie cur duty 
and we do not heeitete te reverse the finding ef a jury where we 
are of the opinion that the finding is against the manifest weight 
of the evidence, yet in the instant case we are unable io say that 
the finding of the jury is against the manifest weight of the evie 
dence, In these circumstances the judgment of the Municipal court 
of Chicago must be affirmed. 

APFiRuED, 
Matchett, FP. J., and MeSureiy, J., coneur. 
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FULTON MARKET COLD STORAGE } | 


GOMPABY , 
Appellee, 
APPEAL FROM MUNICIPAL COURT 


OF CHICAGG. 


va. 


HOSSA P, MYERS, 
Appellant. 


ER, JUSTICE O'CONNOR NSLIVERED IHS OPINION OF THR COURT, 


On May 26, 1026, plaintiff brought suit in the Munici- 
pal court of Chicago against the defendant on a promissory nete fer 
$790.54, made by the defendant and payable to plaintiff. ‘The note 
by ite terme was payable in three instalments, the last being due 
April 11, 1926. On Jume 9, 1996, the appearance of the defendant 
Was entered by hie courisel and om the next day, en motion ef the 
defendant, he was given twenty days within which to file hie affie 
davit of merits. in accordance with this rule the defendant filed 
his affidavit of merits on June 30, 1926. On Septeuber 9, 1926, 
the defendant moved the court for leave to file a demand fer a jury, 
which was denied. Gn October 71, 1926, when the cause eame on for 
trial he sgain renewed his demand for a jury, which demand the court 
denied. The case was then tried before the court witheut a jury, 
Plisintiff put in his evidence and the defendant refused te put in 
any evidence, The court found the isevee in faver of the plaintiff 
and asseseed hie damages at $790.54, judgment wae entered om the 
finding and the defendant appeals, 

Plaintiff's evidenee shows among other things that on 
January 11, 1926, defendant wrote it a letter im which he enclosed 
the note in question ond which letter is as fellews: “*"Enclesed 
Please find a note for $780,54 made according te an understanding 
with your ir. Appel. iI am making strenuous efforts to raise money 
to pay a substantial swa om account in the near future. If I haa 
not suffered a great lees by reason ef a severe hail storm ana long 


continued dry weather this account would have been settled, * 


B02, A. Lars 


Ta we My whee He 
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in thie eourt the only point raiced by the defendant is 
that the court erred in refusing hie motion for s jury trial. This 
question has been settled adversely te defendant's contention. 


; e Kivener, 245 111, 431; Morsbach vy. Waddell, 
210 tens J 12. These two cases hold that the section of the 


Municips] G@ourt Act which provides that every civil auit at lew 
shell be tried by the court witheut a jury, unless the plaintiff 
at the comugneement of such suit, er the defendant at the time he 





enters hie appearance shall file with the clerk of the court a dee 
mand, in writing, for a trial by jury, is valid. Im the instant 
ease the defendant entered his sppearance on June Sth, On the next 
day, in accordance with hin motion, he was given twenty days within 
whieh te file hie affidavit of merits, He filed hie affidavit of 
merite on June 30th, but made ne demand for 2 jury triel until Gep- 
tember Sth, It is obvious taat this was too iste, 

There io clearly no merit in thie appeal and it is 
@qually clear that it was prosecuted eclely for delay, as pleintiff 
contends. Hot only does the record show that the exit was brought 


om a note signed by the defendont and payable to plaintiff, tut the 
é@efendent enclosed it in #® letter in which he admitted the indebted 


Mees, By Sec. 23 of chap, 33, Cahill's 1927 Statutes, it is pre- 
vided thet im avery case if the judgment of the trial court is af- 
firmed, the varty prosecuting the appeal shall pay to the opposite 
party 2 sun not exce«iing ten per aent of the amount of the judgment 
appealed from, provided the cours ef review shall be of the epinion 
that the appeal was preseeuted for delay. 

the judquent of the Kunicipal court appealed frem is 
affixwed with five percent (5%) damages. 


AYFIRKED, WITH DAMAGES, 
Matchett, P. J,., and XeSurely, 27., concur. 
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REGINA MIRULTCEY, Adminietratrix of ) 
the Estate of Joseph ¥.Gihak, 
ed, 

Apvellee 

: : APPRAL FROM SUPERIOR COURT 
va, 
O# COOK COUNTY. 

ILLIWOIS NORTHERN RAILWAY, 

Appellant, 


UR, JUSTICE O'CONNOR DELIVERED THE OPINION OF YHE CoORY, 


Pleintify ae adminietratrix ef the estate ef Jeseph F. 
Cikck, “4eceased, broveht an action agsinst tae defendant, under the 
Vederzl Eeployers’ Lisbtlity Act, to recover damages eecasioned by 
tae fect that Cihak, a railrood awitehman, lest his life through 
the alleged negligence of the 4efendent, The case wae tried before 
the court and «a jury, there vas a verdict and judgement in plaintiff’ 
favor for $22,890, an4 the defendant onreals. 

It apveare from the evidence that Cihak was a practical 
railroad mov ond had worked’ fer the defendant as a switehmen for 
atout nine years in the vailresd yards at or near where he was 
fetally injured; that abowt 1:50 ofeleek in the merning of May 21, 
1925, a train of forty-three ears with an engine on each end, was 
being operated by the defendant in interstate commerce. Just bevore 
the accident the train was standing om its tracks near 26th street 
aad Wesjern avenue in Ghicags. The seetion of the track was, 
roughly speoking, “rainber-shaped,® as stated by defendant's coun- 
bal. Plaintiff was one of a erew on engine Ne, 24, which engine 
Bas coupled by its hee? to the freight train; that part of the train 
stood in a general north and sonth direetion. “Engine No, Li on the 
other end of the train was attached te the ear in the regular way 
by ite tender, and that part of the train stood in a general east 


and west direction. A car had become derailed abeut the middle of 
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the traim and as 4 yesult the train was stopped and the deceased, 
Cihak, wae was the rear switenman, connected with the crew of en- 
gine Ne, 24, went to the point where the ear was derailed, He went 
wnder the car next east of the one derailed to adjust a bridle-red, 
which apparently had been displaced by the derailment. It was neces 
sary for someone to adjust the bridle-red so that the car could be 
Fe-railed. A mumber of members of the crew from ergine Ne. 11 were 
stenting around, one of them holding « lemp so that Cihak could 
work; while he was at work engine lio. 11 started up, moved the car 
under which Gihak was working, and he was so injured that he died 
at eleven o'clock the same day. Frier te the time of the ageident 
that part oi the train to the south of the derailed car was we 
coupled. At the piace in question there was a viaduct over Western 
avenue, the tracks descending sharply about 18 feet in a distanee ef 
760 feet into the MeCormick Harvester yards. Engine Ne. 11 stood 
near the foot of this incline, holding the train from running back 
down the grade. 

Arthur PF, Worthley, the engineer of engine No. 11, 
Galled by the plaintiff, testified that they had been switehing in 
the yard and that the train had been stepped because something waa 
apparently wrong; that after they had been standing about thirty 
minutes his fireman, who was on the left or north side ef the ene 
gine, toid him that there was a signal from the left side of the 
train and to go ahead; that the witness said that they hed better 
wait a minute, since one of the crew of that engine had gone back 
to see what was wrong and had not returned; "I told him we ought te 
wait until the man came from the rear ef the train, as long as we 
did net know what was wrong." But apparently being urged further 
by the fireman, he started the engine. After it had moved about 
fifty feet there was one leng whistle from engine lo. 24 on the 
other end of the train, and immediately the train was stopped. It 
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Waé during this movenent that Cihak was fatally injured. This wite 
mess further testified thst a switehmam ef their crew, Ira F, Bair, 
was the men who was sent beck to see what was wreng; he testified, 
*I sent him to co down and see what was wrong, whether there was a 
ear off, or whether we rere inte the roundhouse or what, ‘Theat must 
have been twenty minutes before I started the engine. He did net 
report back to me.* 

ira F. Bair, the switehman, called by plaintiff, tes- 
tified that at the tine in question he was head wan on engine Ho, 
21; that the other mem of the crew were Aird end Morris; thet Morris 
was the conductor, bul was dead at the time of the trial; thet he 
éid mot knot where Aird was; that before the aseldent he was near 
engine No. 11 when 1¢ was standing; thst he wae on the cround and 
kept leoking back for a sign; that he stood there until he got tired 
and walked up to where the car was derailed; that before going he 
talked with George Magnuson, the firemen of engine No, 11; that 
Magnussen eai4 to the witness, “I wonder whether there is a oar 
orf," and the witness replied that he supposed it was up around 
the roundhouse; that Ae eould not see eny signals er anything; that 
when the witness walked to where the car was deralled he found Cihek 
under the end of the car trying te Lift up a sid that the 
bridicered, which is a block te hold the two points ef the switeh 
se that they will net come together, was bent and Cihak was trying 
te loosen up thie; that he did net see Cihak under the car, but 
heart him pounding; that it was rather dark; they just had their 
lerps; that Morris and Aird of crew Be. 11 were there; that the ear 
started ahesd and "I hollered to get ont, and grabbed my lamp and 
started to signal the engine to step;" that the ear meved about twe 
lengths and that Cihak was badly injured. The evidence further 
shows that other men were working at night near the roundhouse; 
were at the car while Cihak was under it. 

Magnusen, the fireman who was with Worthley, the engi- 
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meer of ke. 11, and who told Worthley that he had seen a signal and 
to go ahead, was mot called to testify, although he was still worke 
ing for the defendant, ‘There is other evidence in the record, but 
what we have stated 1s sufficient. 

The defendsnt in ite brief contends that the court 
erred in overeruling its motion for a directed verdict at the 
clese ef ali the evidence, for two reasons, as stated by counsel: 
(a) Beenuse the decedent's negligence was equal to or greater 
than thet ef the defendant;* and "(b) Because the decedent assumed 
the riak of death or injury when he went under the car,” Sub- 
stantially ali of sounsei's brief is taken up in the argument of 
whe first point. The evidence is analyzed and it is contended that 
the deceased was guiliy of negligence equal to er greater than 
that of the defendant, and that under the law in such cirewsastances 
the defendant was mot liable and the court showld have directed a 
verdict for the defendant as requested, Afterwards, when the 
brief of plaintiff was filed, in which attention was ealled te the 
fact that the Gupreme Court of the United States in Norfolk & 
Western Hy, do, v, Zarnest, 229 U. 5. 114, and Seaboard Airline vy, 
Tilghman, 257 U. &, 499, had held that under the Federal Empleyers' 
Liability Act, where a person was injured or killed as a result 
ef the combined negligenee ef himself and his employer, his negli- 
genee did net defent a recovery, but should be taken in consi dera⸗ 
tion by way ef diminution ei damages, the defendant in its reply 
brief cenceded that in view of the cases above cited their first 
point was untenable, and it was expressly withdrawn, 

(a) It is obvious that under the authorities cited the 
contention of the defendant is unsound. The negligence of the 
degsased would not bar a recovery unless such negligence was the 
sole cause of his death; and in fact this was the theory upon 
which the case was tried, as shown by an instruction given at the 
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request of the defendant. 
(b) Did the deceased assume the risk, as counsel 


5 
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for the defendant contend, and therefore there should have been 
a directed verdict for the defendant? Gee. 4 of the Federal 
Employers' Liability Act is as follows: "That in any action 
brought against any common carrier under or by virtue of any 

of the provisions of this act to recover damages for injuries 
to, or the death of, any ef its employes, such employe shall not 
be held to have assumed the risk of his empleyment in any case 
where the violation by such common carrier of any atatute enacted 
for the safety of employes contributed to the injury or death of 
such employe.” In passing on this section the Supreme Court in 
R, So., 245 U. & 441, seid: “In Seae 


hoard Air Line Ry. v. Horton, 233 0, 8, 492, 'It seems to us that 
section 4, in eliminating the defense of assumption of risk in 





the enses indicated, quite plainly evidences the legislative in- 
tent that in a1] other gases such assumption shall have its former 
effect as a complete bar to the action.’* At common law the rule 
ig well settled that a servant assumes extraordinary risks incident 
to his employment caused by his master's negligence whieh are ebvi- 
ously or fully known and appreciated by him, And in the case of 
Ches, & Ghie Ry, Co. v, Proffitt, 241 U. 3 462, the court said 
that the employe (p. 468) “is not to be treated as assuming a risk 
that is attributable to the omployer's negligence until he becomes 
aware of it, or it is plainly observable that he must be presumed 
te have — 

At the request of the defendant the court gave two ine 
structions on this question. The instructions were Nos. 7 and 8, 
By instruetion 7 the jury was told that the defendant was net 
charged with the violation of any statute enacted for the safety of 
ite employes, and therefore Cihak, “as a matter of law and for the 
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purpeses of thie ease, asswned the risk of injury or death due te 
any dangerous work or conditions in and about his employment which 
were open and ebvicus and capable of being understood end appreciated 
by him,” that if the jury believed from the evidence that Cihak knew 
of the hazard involved or had equal oprortunity with the defendant of 
kmowing it, but went wider the ear on his own initiative, without 
objection, and was killed, then he tock the risk md no recevery 
could be had. And by instruction 8 the jury were told that if they 
believed from the evidence thet Cibak “knew er bed equal oppertuni- 
ties with the defendant of knowing the danger involved in going under 

the ear in question, but nevertheless went umder the ear ritheut obe 
: jection,” no recovery cculd be hed. We are clearly of the opinion 
that these instructions went as far as warrented. Tre jury having 
found im favor of the plaintiff, we certainly would net be justified 
in disturbing their verdict on this question. The evidence shows 
thet Cihak was iv discharge of his duties under the car and that 
three of the erew of engine Wo. 11 were at the vlage where he wag 
working, one of the mem having gone there from engine Bo. 11 te find 
out what the trouble was, The evidence shews that the engineer and 
fireman of Ne. 11 knew that something wes wrong and thet probably ao 
eer had been derailed. They sise knew that Bair, the head ewitch- 
man of their crew, had gone down to see what the treuble war and 
that he had not returned. The fireman whe told the engineer thet 
there was a signal to move the trein was set called, although he 
was etill in the employ ef the company, ond apparently no effort 
Was made to call him. Im these cirewistances we are clearly of 

the opinion that the evidence warranted a finding by the jury in 
favor of the plaintiff, 

In the reply brief counsel for the defendant fer the 

firet time argue that there should have been a directed verdict in 
ts favor because the evidence shows that the defendant was guilty 
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eof mo negligenee and that Cihak met his death as a result solely 
of his own negligence. Aide from the fact that such contention 
eannot be made for the first time in the reply brief, we are of 
the opinion, as appears from what we have already said, that this 
contention is without merit. 

The judgment of the Syperior svourt ef Geok county 
is offirmed, 

: AFFIRMED, 


Matchett, P, J., and VeSurely, J., concur. 
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JOSEPH MOGLASHAN and J. MN. SOOTT, 

réeners rading aR 
MOGLASHAM ARD SCOTT. 
Appellees, APPEAL FROM 
Ve MUBIOIPAL GOURT 


GF CH1GAGO. 
ELGIN, JOLIET AND KASTERH RAILWAY 
COUPARY, ® corporation, 


Appellants. 
Opinion filed Oct. 19,1927. 


MR. PREGIDING JUSTIGR TAYLOR delivered the 
opinion of the sourt. 


On April S, 1925, the plaintiffs, HeGlashan and 
Seott, & partnership, brought suit in the Municipsl dourt 
a@gninet the defendant, Kigin, Joliet and astern Railway 
Company, to recover damages claimed to have been sus teined 
on account of the delay in the transportation of two cars 
of cattle, There was a trial before the court, without » jy, 
and & finding and judgment in fevor of the plaintiff for 
$500.00. ‘hie appeal is therefrom. 


Gn March 19, 1983, the plaintiffs, who were live 
stock dealers at HoGlashan Spur, located on the line of 
the defendant railroad, three siles from Frenkfort, re- 
quested the defendant by telephone to furnish two care in 
which to transport forty-four cattle to the Union Stock Yards, 
Ghieago. The defendant furnished the cars and they were 
leaded by the plaintiffs between 4 and 5 A. Me , March 20, 
1923 and left at 4:30 A.M, ‘The oars were routed via the 
defendant, Elgin, J. & B. Ry. So, and the O.R. 1d P. 
The onttle had been kept in pens until the tw cars 
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arrived at the spur. At the time the cattle were put 
on they were in good condition and none of them had 
been injured. 


The route of the oars was from Frankfort to 
Joliet by the defendant railroad, the Figin, J. & B. Rye 
Go., then the G R.l, & Pe Hd. to Ghiergoe it is Sl miles 
from Frankfort te Ghicnge. If cara leave Frenkfert at 1 
Or 2 Aslie they generally reach the stockyards at Chicago 
between 7 and 9 A.M. the same day. % J. R. MoGlashan 
testified. MeGlashan testified that oars loaded et 
4:30 or 4:50 4.M. ut Frankfort should arrive in thicuge 
by 11 Actin THE cB8rs in question, so Beaudry, superintendent 
for the defendant testified, were ¢aken and arrived at 
Joliet at 6:55 A.M. which was not oniy 2 reasonable but 2 good 
time; thet afterwards the defendant delivered them to the 
O.N. I.A Po ReRag but in making the intercharge the switch 
engine of the defendsnt was derailed. Gne Welte, delivere 
ing yard master at Blue igland, an employee of the Rook 
Island, testified that the tro cars left lcOlashan spur 
about 3 or 4 A.M. and arrived at Joliet at 6 or 7 A.u, 
and were delivered at ‘once to the Rock Island railroad 
after being off the track; that he had something to do 
with them; that they arrived at Burr Osk, a station on 
the Rock Island, at 4:50 P.M.; that he held them from 
4 P.Me tol 11:50 P.M. when there was & stock train to 
take them; that the Rock Island could have made a special 
¢rein and taken them to the stock yards, but they would 
pot have gotten there in time for the market of March 30. 


fhe evidenoe of the Assistant Yardmester, Kennedy, 
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ef the Rock igland at Joliet ie that the two cars left 
MoGlashean spur about 3 or 4 A.M. and arrived at Joliet 
between 6 and 7 A.M. and were immediately delivered te the 
Rock iglend, after being off the txrmekj; that the two cars 
were received at Joliet about 7:15 or 7:20 A.M.; that after 
receiving them the Rock Island laid them up in the yards and 
then sent them out on the first train, which was st 2 P.i, 
to the Stock Yards at Chiengo; thet Hondays and Wednesdays 
are the stock days of the Rock igland and on those days it 
is customary to have severe] trains; that on other days, 
auch as Tuesday, which wes Maroh 20, 1923, the Rock Island 
ran no stock traing between 7 A.v,. and 2 P. le 


fhe market for cattle at the Stock Yards, Ghicago, 
opens at 9 or 9:30 A.M, and closes at 3 P. ii. 


There is no reasonable doubt thet the tro oars 
arrived st Joliet at or before 7 A.M. and, im the exercise 
of reasonable diligence, should have been sent on to the 
Stock Yards on the Kock Isiend train that left, even on Tuese 
day, ®t 7 A.M. OF Carlier, If the derailment caused the 
delay, andithe Kock Island saw fit, to side track the cars for 
an afternoon train, which delayed the delivery to the market 
of that day, if followe that the defendant must be held rese 
ponsible for negligent delivery, It was the obligation of 
the defendant to explain satisfactorily the cause of the 
delay. Shoot v. 0.0.0.4 St. L. RoR,, 145 Ill. App. 533 - 
and it failed to do so, The evidence for the plaintiff showed 
that the time taken for the transportation was unusually long 
and, therefore, unless property sccounted for, was unreasonable 
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and evidence, primn facie of negligence. fo that no 
sufficient defense was wade, 


It is urged that the two cars were noved from 
Joliet on the first available train to the Union Stock 
Yards, That way be true if we overlook the delay caused 
by the derailment, but the plaintiff is not, without 
evidence, to be charged with that delay. Perkins v. 
Qe GoGo & it, Le Rohe Con, 183 111. App. S31. It was 
caused as far ae the record shows by the fault of the 
defendant or the Reck Ieland, or both. There is ample 
evidence, we think, to show that, without negligence, 
the two cars, teken when they were, would have reached the 
Union Stock Yards in time for the market on March 20. 


In our judgment the deley shown was unreasonable 
and was the result of the defendants want of ordinery 
diligence. It is contended for the defendent that the 
plaintiff did not comply with the tariff; that they failed 
te give the defendent a written order for cars. As, howe 
ever, the two cars were actually furnished and loaded and 
the defendant then undertesk te transport them, it dees not 
matter what precipitated the meeting of the minds of the 
two parties, whether it wae the result of the telephone 
or writing or otherwise. Davis v. Hendsrson, 266 U.S. 92, 
is not in point. Im that case the cause of action was the 
failure to furnish a car within ® reasonable time. Here that 
subject is not involved, fhe defendant actually finished 
the cars, but failed in the reasonable transportation of them 
after they were loaded and the actual traneportation began. 
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If the defendant had refused to furnish care, whether on 
account of inability or any other reason then the question 
of proper notice might heve been pertinent. 


As to the damages, the statement of claim 
alleges that the defendant failed to deli¥er the eattle 
within ® reasonable time; that it did not deliver them 
in the same condition as received; thet it delivered then 
in *a deteriorated gaunted and shrunken condition"; that 
if delivered in # reasonable tine they would have arrived 
for the market of Merch 30; thet they were actually delivercd 
to the market of arch 31, when the market price had greatly 
declined; to the damge of the plaintiff in the eum of 
$500.00. 


It is alleged in the sffidavit of merits, on the 
subject of damages, that 1t transported the cattle in a 
reasonable time. i[t is denied therein, that, beoause of 
any fault on its pert, the cattle did not arrive in the 
same conditiog in which they existed at the time of shipment; 
denied that it made delivery of said cattle beyond 2 reasone 
able time in a deteriorated, gmunted, and shrunken condition; 
denied that the plaintiff suffered any loss because of any 
fauit of the defendant. 


With the pleadings in that form, in the Municipal 
Gourt, it is our judgnent that the plaintiffs were bound to 
put in sufficient evidence to show what damages they had 
suffered. The record, however, does not show whet the 
eattle weighed when they were put on board, nor what they 
weighed when they arrived or when sold; nor what the sarket 
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price was on Mareh 20, or on March 21, nor what they sold 
for, The damages claimed were, of course, unliquidated. 


Rule 15 of the itunicipal Court provides that 
"Allegations of unliquidated damages, special or general, 
need not be specifically denied but shall be deemed to be 
put in issue in #11 cases unless expressly admitted,* 


It follows, therefore, from what we have stated, 
that, although there is some evidence of s general nature 
as to how much cattle would shrink through such wnfinement, 
there is no® evidence from which the court could make any 
rational deduction ae to the amount,iffany, of the damages 
suf fered. 


fhe judgment of the Municipal Court of chicago 
will be reversed and the cnuse remanded. 


REVERSED AND REMANDEDe 


HOLDOM AND WILSON, JJ. COWOUR, 
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Ae M. KAR, ; 
Appellee, 
Ve 
APPEAL FROM 

MANDEL SEWBIBAR and J. R. ICLPAL COURT 
SENGIBAR, was 

e (Defendants) OF oHIGAUO. 
On Appeal of 

J. 8. SENBIDAR, 


Appellent. 
Opinion filed Oct, 19, 1927, 


WR, PRESIDING JUSTICE TAYLOR delivered the 
opinicn of the court. 


This is an appeal from a judgment in the 
Municipal Gourt in the sum of $1,728,060 on = promissory 
note in favor of the plaintiff, A. %. Kan, snd against 
the defendant, J. 2. Gensibar, upon & directed verdict. 
The nete sued upon is as follows: 


#4 200.00 Gary, indiana, Mxy 10, 1922. 
On or before seven monthe after date 1 promise 


to pay, in gold coin, to the order of A. H,. 
tiable and X. at the South Side Trust 


& Savings Bank, Bery, ind. fTwelve hundred snd 
—— Wor value received, with interest 
a © rate of 7 per cent per annum froa date payable 
at maturity, with reasonable attorney's fosa, with- 
out relief from valuation and appraisement laws. 
Wandel Sensibar - (signed 
J. FR. Genesibar <- — 


The statement of claim set up that the $1728.00 
was made up of $1200.00, pricipal; $378.00 interest; 
and $150.00 attorney's fees. Summonsss were isaued, but 
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only the defendant, J. R. Sensibar was served, J. R. 
Gensibar filed an affidevit of merits; and alleged therein 
that he had # good defense; (1) thet he did not on Mey 10, 
19292, make, exeoute and deliver the note; (2) that there 
was no consideration given by him; and (3) that he was not 
indebted to the plaintiff in any eum. 


The evidence of the plaintiff? ie that he was 
a doctor; that the note was signed by Handel and J. A. 
Sensibar; thet it was given for money loaned to Mandel 
Sensiber. The evidence of J. R. Sensibar, called by the 
plaintiff under section 33 of the “tatute, is that on July 
31, 1925, he wrote a letter to the plaintiff in which he 
promised, “to clean up my endorsement of the note you 
holds" and that on July 24, 1936, he wrote a letter to 
the plaintiff in which he stated, he *expected to have 
by August 17th enough money in, to substentially clean up 
my endorsenent with you on father’s note." He testified, 
also, that he exeouted the note, but at a later time than it 
beara date, After the foregoing evidence wes put in and 
the note introduced, the plaintiff rested. 


fhe evidence for the defendant consists of hie 
own testimony and that of Handel densibar. J. Kh. Sensibar 
testified that Mandel Gensiber, his father, brought the 
note to him at his office and snid be had loaned at some 
previous time some money to Dr. Kat, the plaintiff, snd that 
Dr. Ken wanted “his, 3. R. Sensibar's endorsement on the 
note, He wae asked if he remembered when he signed it, and 
anewered that it was somewhere around June 15, 1922. On 
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motion of counsel for the plaintiff that the answer under 
took to vary the terme of the note, the court struck it out. 
Te evidence of Mandel Sengibar is that he gave no considere 
ation to J. R. Sensibar for the iatter’s signeture to the 
note; that the signature was put in about the aiddie ef 
June, 1922, Ng more evidence wae offered. 


At the close of the defendant's evidence counsel 
for the plaintiff moved the court to direct the jury to 
find for the plaintiff, and the motion wae allowed, 


It is difficult to understend the attitude of 
the defendant in trying to make out a defense to euch an 
obviovs liability. We signed the note ae ® co-maker with 
his father, The note recites on ite f,0e, "We promise to 
pay,” and belor ere the two signetures. He wrote twice to 
the plaintiff, each time admitting his liability. Of course, 
he wes not en endorser, but a joint maker, subject to all 
the obligations of a maker, Whether he signed it on May 10 
or in June, made no difference in his liability, Further, 
the note was given for a good consideration. As far as Mandel 
Gensibar was concerned, and if J, R. Sensibar signed as an 
accommodation maker, he was not entitled on that account 
to be relieved of liability. Maef v. Potter, 236 Til. 620; 

ap. 98, Bee. 49, 





As to the watters of evidence discussed by counsel 
for the defendant, the abstract of record shews no objections 
and proffers as would in any reasonable way justify holding 
that the trial judge erred, upon the evidence before him, in 
directing a verdict for the plaintiff. 
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We are constrained to conclude that the defense 
was made for purposes of delay. The judgnent, therefore, 
will be affirmed, with added damages in the swa of $86.40, 


AFFIRWED, WITH DAMAGES, 


HOLDOM AND WILSON, Jd, GONGURs 
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JOHN WOLTERS and MARTHA WOLTERS, 


Appellee, 


APPEAL FROM 
* MUNICIPAL COURT 
JOHN STELK and ROY L. KRABZOW, OF ONIGAGO. 
Appellants, 


Opinion filed Oct, 19, 1927, 


UR. PRESIDING JUSTICE TAYLOR delivered the 
opinion of the court. 


On March 23, 1926, the plaintiffs, John and 
Mertha Wolters, brought suit in the wynicipal dourt of 
Chieago, in a first class case, against the defendonte, 
John Stelk nnd Roy L. Eranzow, for the recovery of 
$1500.00 and interest. There was « trisl before the 
court, with # jury, «nd a verdict in favor of the plain- 
tiffs, in the sum of $1500.00. ‘This appesl is from that 
judguent. 


The evidence in the record ehows, substantially, 
the following: - Og April 14, 1920, Martha Yolters gave 
to the defendant, Kranzow, a certified check for $1500.00. 
She wae given in return, a receipt dated April 14, 1820, 
which is as follows: 

"Received from John and Martha Wolter 


Fifteen Hundred dollars for purchase of real 
estate first mortgage.’ 


It wee signed, "Roy L. Kranzow.” 


On Mey 12, 1930, Kranzow wrote to Martha Wolters 
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that the mortgage he intended te give her wes about to be 
paid off, and that he was sorry, *beeause this will delay 
me in turning papers for the money in your hands. But 
at the eame time, I have spoken to Judge Stelk about it, 
and he has said to sdvise you that your intereat will run 
along just the same until I find it possitie to give you 
& mortgage for your monsy.* 


On May 29, 1920, Kraneow wrote to varthe folters 
ae follows: 

“Enclosed I aa sending you investment egree- 

ment for $1500.00, in duplicate, signed by Judge 
Stelk and myself, which kindiy sign, together with 
your husband, on the lines indicated by pencil croas. 
After aigning same, retain one copy and send the 
other to ne, 

There waa offered in evidence a written agreemett, 
which was signed by Roy L. Kransow and John Welters, and shich 
contained, at the bettom, the following: "I hereby guarantee 
the faithful performance of the obligations assumed by Roy 
L. Kranzow, whose signature is attached te the above agrese 
ment. i(Signed) John Stelk." It was not signed by Mrs. 
Wolters, That agreenent perports to be between Roy L. 
Kranzow as party of the firet part, and John ond Martha 
Wolters, husband and wife, as perties of the second part. 

It stated,among other things, that the parties of the second 
part turn over to the party of the firat part, om the day 
of the agreement, $1500,00 and 
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*authorize him to use the aaid money for any 

of the following = s in ee 

real property at fgiin prices, to repa 

seme, when néctasary so that it can be readily 

seld or exchanged at a profit; to loan money 

on first and second re on real property 

and to hold or dispose of such mortgages at a 

gain; to purchase safeand sequre contracts for 

the sale or purchase of real estate at a discount 

. and totgein dispose of same at a profit; to pur- 

chase real estate at the lowest possible price 

and to ereot suiteble dwellings thereon, and then 

to dispose of the real estate, so improved, at 

& profit.* 
the contract,also,provided that the party of the first part 
would return all the money at any time, with certain cuslifies- 
tions, as to the payment of interest; thet the parties of 
the second part would not claim any interest in any of the 
real or personal property which might ve aequired with the 
money invested, but would limit their rights and claims to 
the proceeds of the sale or disposition of such property. 
It also provided that the party of the fixret part, on the tenth 
of January and the tenth of july, each year, would turn over 
to the parties of the second part a sufficient sum of money 
80 that they would receive interest upon their investment at 
a rate of ten per cent per annum, and thet he would return 
to the parties of the second part, on the tenth day of January 
and of July in any year, 211 of the money turned over to him, 
with accrued intereet, as they may demand, "provided they shail 
have given him at least six monthe written notice of their 


desire to withdraw the money, either in whole or in part.” 


In April, 1923, Stelk wrote to irs. Martha Wolters 
that a number of people were chamoring for soney, and that 
he had tried to satisfy them, and that he had arranged matters 





ong tonth sat te yeumy edt tut bebivong cute daartme wut 
(BOUT ELowS mEaeTIO APIW omit HS Fa YAOD oat La MUteS bivoF 
a 28 wodtxag air sade ptuorseat te tama od Of we emote 
(p “261 So a at founeraa wen mtatn fan bier team bacon aft 
edt dtiw boulyppared ¢ipln duide yexogorq laueraoa xo Lot 

. -@@ eelols Don etrigte tied Hlatt bisow tug .botaevas yonon 
wWunqerg dows Yo MaldlgoqEdd 20 Sina odd 2 abagpeng ast 

‘ddaet 982 <0 .2tHa Ford ode Yo Yad ont godt Dabsvong gals t1 
Tove suit Bivew .tavy doa .Ylue Yo demot odt hae ramet To 
regaoa IO ame Pets itive 2 Fuaq haces oft Le aoieteg ond of 

ts sronteovut — 
xsutoy biwow of tec? bax yavane ueq 290 Teq «Od Lo ofan « 
yraunsk te yah dtmet ode go hraq mones ont Io eekteeg edd oF 
,uld Of tavo bomun? youon oft to ffm yremy wa ad ied te dae 
fiate yedt Sehiverq* ,bacmed yew yout Be qteeto¢al bewrooe dete 
ted? te solten mettivw ed?eom she teaek dm eld mevty aved 
*,dcay at to olodw al tedtie ,yesom ect verhdble ot exited 


wre? Lot adttal .axk of ofauw Aled? ,SERL gittga a 
tade Dae ,Yosom tO? yatromade ovew ofgoeg te tedmut 2 tact 
etetinn boyastss bad od tad¢ has wots YYeltew oF boleh bat od 





ode 


ao thet he believed he could soon send her interest 
cheeks, end be in ® position to meet 211 demands upon 
him. On January 19, 1924, Stelk wrote to Wartha Wolters, 

"I received your letter and I am certainly 

sorry that 1 must disappoint you for the 23rd, 
It is absolutely impossible for me te get this 
money together or any part of it. I am enclose 
ing you a copy of & proepectus and a subserip- 
tion contract which shows that I am doing ay 
level best to cash in on my mortgages and get 
rid of some of my land. I believe that I will 
be able to accomplish something by March lst. 
If you cannot do anything else you had better 
extend your mortgege for six months et my exe 
pense when I am sure that the matter can be 
taken care of." 

On June 5, 1924, Stelk wrote to Marthe Yolters, 
in answer to a letter from her, that he was extrenely 
gorry that it would be an absolute impoesibility for him 
to pay her on June 23rd, and suggested to her that if 
she could, to have » loan of hers, which wes coming due, 
renewed for another six months; that by that time he 
thought he would be sble to pay her. In the cousse of 
that letter, he said, *Iif i had known two years ago what 
I know today, i, of course, would not have taken the money 
and would have saved myself and you a great deal of em- 


barrasement.* 


On June 16, 1924, Stelk wrote to Martha Wolters, 
in anever to a letter from her, "If it was not for the fact 
thet i feel under very great obligation to you and to others 
who have placed their money with me in absolute confidence, 
I woul not be here wearing awey ay life trying to settle 
things up " * * But I feel thet I owe it to you and to 
others to straighten out things and te get you and every 
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one else the money duc,* 


On September 9, 1924, Stelk wrote to urs. 
Wolters, asking her to aeasiet him in disposing of certain 
tickets in the nature of lottery tickets, at fifty cents 
® piece, in order to help him get money for his creditors. 


On September 20, 1924, Stelk wrote to Martha 
Wolters, “I om in a position where it is en utter impoasi- 
bility for me to write out any more checks for $1500.00, 
or to obtain that much money at one time, under present 
circumstances, If you will be patient and allow the 
matter to reeset, when I come te Chicago, which will be 
the first part of October, i will eall on you and dise 
ouss the matter, and perhaps wake some satisfactory arrange- 
mente, If, on the other hend, you: proceed to carry out 
the threats that you have made, you will find that you will 
run up aeinst the usury statutes of Illinois, as well sa 
Alabama, and thet you™will be biting off your nose to 
spite your face." 


it is the testimony of Martha Wolters that she 
and her husband never received @ real estate first mortgage 
for €1506.00, which she and her husbend paid for; but that 
they received interest at the rate of ten per cent per annum 
up until July 1, 1988, Weither of the defendants, Stelk 
and Krangzow,took the stand. Soth are attorneys-at-law, 
and eseh represented himself as attorney in the trial of 


the case. 


To reverse the judgment, the defendakte make three 
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pointe: first, that there was a variance between the 
pleadings and proof; second, that there was no proof of 
joint liability of the defendente; and third, that there 
was a miejoinder of plaintiffs, 


fhe statement of clain recites the delivery to 
Kranzow of €1500.00 fer the purchase of & mortgage; that 
they, the plaintiffs, received from Krangow « receipt for 
$1500.00; that they entered into = contract with him, which 
was guarantesd by Stelk; that the defendants did not purchase 
the mortgage, as agreed, but converted the money to their 
own use; that they made repeated demands upon the defende 
ants for the money, vhich wae refused. 


The affidavit of merits of Stelk denies 
any knowledge of the $1500.00 transaction; sdmite he 
gumranteed the performance of the contract; denies he 
converted any money of the plaintiffs te his own use; 
avers that the transaction between the plaintiffs and 
the defendants is in the nature of a partnership, which 
still exists; that he was not legsily liable until the 
Plaintiffs proved that six nonthe written notice had been 
given to Kranzow; avers that the plaintiffs received 10% 
on $1500.00, up to and including June 30, 1922, and 
received, in all, $337.50, and sets up and claims the 
benefit of the Statute on usury. 


The affidavit of merits of Kranzow avere that 
he had no recollection that the plaintiffs paid to him 
$1500.00 on April 14, 1920, to be used for the purchase 
of a real estate mortgage; that he has no recollection 
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that he gave the plaintiffs « receipt for $1500.60; 

that all the transactions in regard te the $1500.00 
Glmimed by the plaintiffs were entered into by the 
Go-defendant, John Stelk; that the plaintiffs knew 

when they accepted the writing that he, Kranzow, eigned 
it as a general partner with his co-defendant, and for 
the purpose of assisting the plaintiffs in oarrying out 
the investment of their uomey at a high rate of interest, 
and he never agreed to purchase & real estate mortgage 
and deliver it to thems that he never made any other 
agreement than the one that wea offered in evidence; that 
no money of the plaintiffe ever came into his possession 
or under higs»control; that the arrangement between the 
plaintiffe and the defendants ie in the nature of a 
partnership between the plaintifia and the two defendants, 
and many others; that the partnership etill exists; that 
the money of the plaintiffs is safely invested in real 
estate; that an effort is being amde to sell the real 
Gatate, so that the plaintiffs and others oan be paid; 
that the plaintiffs have never given him six sonths 
written notice of their desire to withdraw their soney; 
that the plaintiffs received an accepted interest at the 
rate of ten per cent per annum foom John Steik upon the 
$1500.00 up to and including June 30, 1922; said interest 
being in the sum of $337.50. The affidavit of merits 
‘also sete up the Statute of the Stete of Illinois on 


Usury. 


Considering she allegations of the pleadings, 
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we think it is obvious that there was no substantial 
variance between them and the proof. Gonsidering the 
receipt of April 14, 1930, and the letter of the defende 
ant Kransow of tiay 12, 1920, and the later letters of the 
defendant Stelk, it is obvioue that John and Marthe Wolters 
prid $1500.00 fer the purchase of o real estate first 
mortgege, which the plaintiff’ never received, It is true, 
that afterwards, on May 29, 1920, Kransow, sent "an invest- 
ment agreement® to Martha Wolters, which was subsequently 
signed by her husband, and not signed by her. It is alleged 
in the otatement of claim that the defendants did not 
purchase the mortgage, as agreed, but converted the $1500.00 
to their own use. Ip. cur judguent, the allegations of 

the statement of claim and the proof justify the verdict 

of the jury; either on the theory that the defendants were 
liable for money had and received, owing to their failure 
to deliver te the plaintiffs a first real estate mortgage; 
or on the theory that if the alleged contract, dated April 
14, 1920, and sent to Martha Yolters on way 20, 1930, and 
which was subsequently signed by John Wolters but not by 
Martha Wolters, became binding on both the plaintiffs. 

if the contract of April 14, 1926, be considered as binde 
ing, 1% must be considered, bearing in mind the letter 

of Kranzow of ey 29, and the various letters of Stelk, as 
an agreement on the part of both of them, and not as an 
agreesent signed only by Kransow and by Stelk as guarantor, 
Kransow, in his letter of May 29, states that it was signed 
by Stelk and himeelf, and Stelk, in his letters, over and 
over again, admits that he was personally liable, 
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Both the defendants set up in their affidavits of 
merits that the transaction wee in the nature of the partner- 
ship between the plaintiffs and both the defendants, and 
ethers, That means that both Stelk and Kranzow interpret 
their relations with the plaintiffs as prineipals, that is, 
that Stelk was not merely a guarantpr, but @ principal, the 
seme ae Kransow, and that both were liable equally. 


4a to the provision in the contract that the money 
would be returned with interest, provided six sonths written 
notice was given, that was obviously satisfied by the write 
ings of Warthe Wolters, in which it is admitted by Stelk, 
that over and over again she dewanded her money. If he and 
Kranzow were, as both heve etated in their affidsevits of 
méritse, pertners, six months notice to one would be equivae 


leat to six months notice to the other, 


It is very significant that neither of the 
defendants testified. It is very difficult to review the 
testimony in the case, tegether with the letters of Kransow 
and Stelk, without reaching the conclusion that the defende 
ants were undertaking to overreach the plaintiffs, 


We do not think thet there was any mis joinder 
ef the plaintiffs, sor misjoinder of the defendants. 


Considering the pleadings and the evidence, we 
do not feel justified in overriding the verdict of the 


jury. 
The judgment, therefore, will be affirmed, 
AFF IRKED. 
HOLDOM AND WILSON, JJ, CONGURs 
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GREENEBAUM SONS BANK & TRUST 
QOUPAHY, 
Appellee, 
APPEAL FROM 
Ve WUSICIPAL COURT 
OF CHICAGO. 
BERT G. QOCHRAME, 


Opinion filed Oct. 19, 1927, 


MR. PRESIDING JUSTICE TAYLOR delivered the 
opinion ef the court. 


On April 26, 1986, Greenebaum Gone Bank & Trust 
Gompany, plaintiff, filed in the Municipal Gourt a statee 
ment of claim and cognovit for money due upon two notes, 
one for $200.00, dated July 8, 1918, and one for $500.00 
dated September 3, 1918, payable, respectively, 90 dné-9i 
days after dete, to the Howe Manufacturing Gompany, beth 
of which were endorsed and delivered for a valuable con=- 
sideration, and before maturity, to the plaintiff; and 
obtained judgment in the sum of $1,083.78, being the amount 
ef principal, interest «nd $70.00 attorney's fees, 


O, May 5, 1926, the defendent filed an affidavit, 
and moved to vacate the judgment, and be sllowed to appear 
and defend, the judgment meanwhile to stand as security. 
‘The motion was allowed, There was ® trial before the court 
with a jury; and at the close of all the evidence, the trial 
judge instructed the jury to find for the plaintiffg, There 
was, accordingly, « verdict for the plaintiff in the sum 
of $1,082.78, and judgment was entered thereon. This appeal 
is from that judgnent. 
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At the trial, the plaintiff introduced in 
evidence the two notes, above mentioned, and rested. fhe 
defense consisted of the testimony of the defendant hime 
self; that of one Bessey, an officer of the Howe Mfg. Gompany, 
and an offer to prove certain facts by the defendant Bessey, 
and one Gechrane, which offer was refused by the trial judge. 


fhe evidence of the defendant, and that of Bessey, 
which was permitted to be put in, shows, substantially, the 
following:~ In 1917 the defendant was a salesman for the 
Howd Mfg. So. He remained in that pesition until the 
company, in the latter part of October 1918, went into 
bankruptey. He then went into business for himself, Bessey 
was connected with the Howe Wfg. Co. till it went into 
bankruptey. The Howe Mfg. Go did its banking business with 
the plaintiff, Greenebaum Sons Bank 4&4 Trust Company, and 
had been doing do for two years. The Hore Migs Go. sold 
some of ite stock to some of its employees, one of whok 
was the defendant. For stock, it sold the defendant it 
received from him two notes, one for $5600.00, and one for 
#250.00. A few days after the notes were signed, Bessey 
took them, the two originale - the two here in suit being 
renewals © to Greenbaum, president of the plaintiff, and 
discounted them. Of this, the defendant had notice. The 
original note for $500.00 wad dated December 8, 1917, was 
due June 7, 1918, and was discounted December 10, 1917, and 
the $250.00 note was dated December 6, 1917, due April 7, 
1918, and discounted on December 10, 1917. 


Ae atated, other evidence was offered for the 
defendant but was fuled oub as incompetent. 
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fhe chief question in the case is whether the 
trial judge erred in refusing to permit the defendant to 
put in evidence tending to show the following: thet, on 
December 8 or 10, 1917, when the original notes were dise 
epunted, Beasey had a conversation with the President of 
the plaintiff in which he told the latter that an arrangement 
had been made between the Howe ufg. Go. and the defendant 
to sell the defendant certain shares of stock of the company, 
of the par value of 6750.00 and that the two notes had been 
given in payment therefor, and thet under the arrangement the 
defendant was to pay his notes at the rate of $12.50 per 
week out of the salary to be earned by him as an employe of 
the company; that in the course of the conversation, the 
President of the plaintiff, stated, substantially, that he 
was perfectly satisfied to permit that; thereupon the notes 
were discounted by the plaintiff, and the proceeds of the 
notes credited by it to the account of the Howe Hfg. Co.3 
that the defendant made payment to the coapanynof #12, 50 
& week, from December 8, 1917, the date of the notes, until 
the latter part of October, 1918, when the Howe fg. Company 
went into bankruptey; thaty as a result, credit should be 
given the d¢fendunt for $12.50 a week from December 6, 1917 
to Ootober 15 or 24, 1918; that the defendant gave to the 
Howe Wig. Co., new notes in renewal of the original notes; 
and upon the aaturity of those renewals, gave, at the re- 
quest of Bessey of the Howe ufg. Company, tro other notes 
as renewals - being the notes sued upon e that no other cone 
sideration was given for any of the renewal notes then was 
given forthe two original ones, save the return of the 
matured unpaid notes; that the defendant never received from 
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Howe Mfg. Company any part of the stock for which the notes 
were given; that several times between December, 1917 

and October, 1918, the financial condition of the Howe 

Mfg. Company, its debt to the plaintiff, and the notes 

in question were discussed betreen Greenebaum and Bessey 
of the Howe Mfg. Company. 


The trial judge in eusteining the plaintiff's 
Objection to the proffered evidence, ruled that payments 
by the defendsnt to the Howe fg. Company, after the assign- 
ment of the notes to the olaintiff, and after notice to 
the defendant of the assignment, were not payments as 
far as the plaintiff's rights were concerned, and could not 
be shown as a defense to a suit on the notes by the plain- 
tiff, even though the plaintiff had notice of the undere 
etanding that existed between the defendant and the Howe 


Mfg. Gompany. 


Being of the opinion that there is no evidence, 
and no offer of evidence tending to show that when the 
notes sued upon - being renewals, dated respectively, July 
8 and September 3, 1916 - were given, any agreement was made 
or understanding had that the defendant was to pay them, the 
renewal notes, in sums of $12.50 per week, to be taken out of 
his etlary to be earned by bim as an employe of the Howe 
Mfg. Company, we are of the opinion that the trial judge 
properly exclused the proffered evidence, snd instructed 
the jury in the plaintiff's favor. 


There is no evidence, or offer to prove that the 
alleged agreement that the notes should be paid by the 
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defendent in weekly sums out of his salary, was part of the 
contract of indebtedness represented by either the firat 
renewal or the second; and even if there were, there is no 
proof or offer to prove that the plaintiff had any knowledge 
of it, or consented to it, when it surrendered the original 
or the first renewal notes. Evidence of ehat took place when 
the original notes were given is not necessarily evidence 
that similar things took place when the first renewals vere 
given, snd when also the second renewals, the ones sued on, 
were given. There ia no claim that the plaintiff received 
back the money which it paid the Howe fg. Company. When the 
original notes fell due, the plaintiff, instead of suing, 
entered into new contractual relations with the defendant 
by taking new notes. The old notes end the old relations 
of which they were evidence, as far as the proof or offer to 
prove shows,/ — and a similar transmutation took 
Place when the second set of renewals, the ones here sued on, 
were given. in Mumford v. Tolman, 157 111. 358, where the 
status of & renewal note as compared with that of an orc. 
original was considered, the court eaid, 

“the affidavit dees not show thet the alleged 

Sea ome ee Sahn tet seria 

Sets ft Se stete's tie ts ate 

by limitation, long before the judgment by con- 

feseion was entered," 

The defendant offered te show that othe Howe 

Mfg. Gompany deducted $12.50 weekly from his salary from 
Deceuber 8, 1917, until the latter part of Soteber 1918, 
when the company went into bankruptoy, shat those amounts 


totalled, approximately, $500.00; but as the renewal notes 
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here sued upon were given in July and September, 1918, 
respectively, and ac it is admitted the defendant knew 

that the notes had been discounted by, and assigned to 

the plaintiff, it follows that vhen he renewed then, 
practically for the full snount, he knew, or with 

ordinary onre would have known, that the plainti7f had 

not received payment from the Howe Nig. Company, and 

so by the execution of the renewal notes he must be charged 
with heving waived any such defense he might have had to 

the originals, He who renews a note, with knowledge of 

@ certain defense to the original, or wits such knowledge 
that he could discover it upon reasonable investigation, 

or with ordinary diligence, and at the time of renewal 

makes neo claim for it, is chargeable with having waived 

it. Western Silo Go. ¥. Pruitt, 221 Pac, 106; Bank of 
Union v. Hungerford, 259 Pac. 253; Farmers & Mohts’ Savings 
Bank v. Jones, 196 H.W. 57; First Nat. Bank of Pittsburgh v. 
Dowling, 153 Ath. 793. 
Harvester Go., 62 Fla. 185; Ameri 

H.G. 235; Thorpe v. Geoley, 138 Minn, 431; Haglin v. Friedman, 
118 Ark. 465. 








The defendant offered to prove that he did not 
reesive any of the stock of the Howe Ufg. Company for which 
his notes were given; but that it was inadmissible for 
two reasons; first, it was not pleaded, and, secogd, the 
plaintiff admittedly discounted the notes for velye before 
maturity and without knowledge of s possible failure of cone 
sideration es between the company and the defendent. As to 
the payment of approximately §506.00 to the Howe Mfg. Company 
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before he executed the renewal notes sued upon, that he 
peid at his own risk, as the court snid in Keohane v. Smith, 
97 Ill. 156. 


“He knew hie note was cutstending, and if he paid 
it to a party, not the holder, it was at his own 
risk as to whether such party would apply the money 
in payment of his outetanding note.* 


King ¥. Heilig, et ol, 203 111. App. 117; Bailey v. 
Walters, 202 111. App. 422, 


In the inetant case, no offer was made by the 
defendant to prove that at the time of the execution of 
final renewals, the plaintiff knew that the defendant had 
paid approximately $500.00 te the Howe Ufg. Company. 


Without deciding, therefore, whether evidence tende 
ing to show that the plaintiff knew of the oral agreement 
between the defendant and the Howe vfg, Company was admissible, 
we hold that even if such evidence were competent and hed been 
introduced, there is neither allegetion nor proof that such 
an agreement Was made a pert of the contract when the renewal 
notes, sued upon, were executed and delivered, or, if made, 
as between the defendant and the Howe ufg, Company, that 
the plaintiff knew of it. 


The judgwent, therefore, will be affirmed. 


APFIRMED. 
ROLDSOM AND FILSOH, J7. VGONOURe 
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GURDON WILLIAMS, 


Appellee, 
APYEAL FROM 


Ve WORICIPAL COURT 


OF CHICAGO, 
RVERETT G. BALLARD, 


Opinion filed Oct. 19, 1927, 


WR. PRESIDING JUSTIO“R TAYLOR delivered 
the opinion of the murt. 


On Beoomber 10, 1925, Gurdon Williams, the 
plaintiff brought suit in the Municipal Court against 
Everett G. Ballard on « promissory note, executed and 
delivered by the defendant to the order of DuBois and 
endoreed by him and delivered by DuBeis to the plain= 
tiff, There wan a trial before the court with a jury, 
and & verdict and judgment for the plaintiff. This appeal 
is from that judgment. 


At the trial the plaintiff testified and intro- 
duced the note in evidence. fhe note shows that it is 
for 8790.00, and wes dated October 5, 1925; end payable 
60 days after dste to the order of ¢, 5. DuBois and that 
it was signed by Everett G. Ballard, as maker. It bears 
the endorsenent, “Getober 31, 1925, Received on the 
within note $50.00 ¢. D. Dubois, 6. BD. DuBois.” 


fhe evidence of the plaintiff is substantially 
aa follows: Ke is em attorney at law, with offices at 
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160 Horth LaSalle Street. The note camé into his hands, 
on Hovember 13, 1925, by purchase, and has remained in 
his possession ever since. Hothing has been paid thereon. 
On cross-examination, he stated that he purchased it 
from DuBois, who owed him $350.00 for an attorney's 

fee for legal services in the case of the People v. 
DuBois, et al,an action in the emicipal vourt under the 
Blue Sky law, and for $110.00 for money loaned, part 

of it being $50.00 which he gave Dubois on November 13, 
1925, making a total debt of $460.00; that he had the 
note sometime before Noveaber 12, in order to investi-e 
gate Ballard, the maker, and decide whether he rould 
take it; that Ballard was 4 man with apparently large 
interests but had difficulty in raising money; that he 
gave it beck shortly after its date, before the $56.00 
was endorsed on it; that on Nowember 13, DuBois brought 
it back, after the plaintiff had rejected it; and said 
he wae very hard up snd that Bailard hed certain interests 
im Indiana; that he, the plaintiff, then "took a chance*, 
gave DuBois $50.00 more, and told him he would accept 

it in diecharge of his, DuBois’ indebtedness; that he, 
the plaintiff, put it in an envelope and then in a steel 
cabinet in hie safe; that on December 5, 1935, the day 
after it came due he wrote to Ballard stating that 

"the balance covered by this note fell due yesterday, 
the 4th of Gecember*; that at the time he wrote the 
jetter he had the note before him; that before it fell 
due he tried to reach Sallard and have « talk with him, 
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The evidenoe of Baliard ie to the following 
effeot; that the note was given to him on the dete it 
bears ae & renewal of another note; that he last saw 
the note prior to the time of the triel, in his om 
office on December 5, 1935, at which time DuBois asked 
him to renew it and get ready to pay it within two 
months; that at that time SuBeis claimed to own the note 
and had it in his posseseion; that about five weeks after 
Deceuber 5, he saw DuBois and buBois asked him what he 
wae going to ¢o sbout the note; that he, Ballard, said, 
"De you still own that nete,* *I thought ur, Williams 
owned that note; he has brought suit on it®; that DuBois 
said “why, of course, I own it;" that he, Ballard, then sid 
"Well, we will have to wait until we get to court to 
find cut about that matter," 


One Dearbeyne, for the defendant testified that 
he had @ talk with DuBois in Jenuary, 1926; that DuBois 
told bim that he wes suing Sallard on the note, because 
Ballerd said he would not renew it or pay him something 
on account, That some time later he talked with DuBgis 
about money he owed Ballard, but that AuBois said that 
was not owed by him personally but jointly with o man 
named Roy; that seversi days later he, Dearbeyne, saw 
DuBois and told him Sallard would give him a certain 
release, if he, DuBois, would pay the difference; that 
DuBois said it was too iate, too far gone, He further 
testified that he asked DuBois if he had an attorney and 
DuBois anid he had Mr, “illiamse; thet he was suing 
Ballard on the note and that Williams was representing 


him. 
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In the brief for the defendant five points 
arte made; all te the effect thet the verdict is against 
the manifest weight of the evidence. There is no doubt 
but that the plaintiff, by the introduction of the note 
and his orn testimony, made out ® prim facie case; and 
that the burden of introduoing sufficient evidence to 
show the oontrary, wae thon upon the defendant, Does the 
evidence for the defendant sccomplish that purpose? The 
verdict of the jury answers that cuestion in the negative, 
It follows, therefore, that unless the record here shows 
such discrepancies and inconsistencies, and is in such 
a condition, as to cast gruve doubts upon the truth of 
the plaintiff's evidence, the judgment must stand. An 
analysis of all the evidence, however, as it appears here 
in the record, does not show sufficient to convinee this 
court thet the jury erred. Of course, they saw the wite 
neeses and we do not, On the subject of credibility, and 
that is the all important astter, they were far better 
situeted than we are, If they believed the plaintiff, 
and evidently they did, we do not feel justified, from 
the record before us, in holding that they were wrong. 


& number of rulings made by the trial judge 
are charged as constituting sufficient renson for 4 reversel 
of the judgnent. We do not find, however, that among the 
five points in defendant's brief that any involves that 
subject; and, 90, under the rules of this court, such 
rulings are not here, necessarily, to be considered. 
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But we have considered them, ani do not find any of such 
importance as to justify & reveresl. 


For the reasons given the judgment will be 
affirmed. 


AFFIRMED. 


EOLSOK and WILSON, JJ. GONGUR. 
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WILLIAM G, STRONG, 
APPRAY from 
MUNICIPAL GOURT 
oF CRIGAdS, 


\ppellee, 
ve, 


®, RK, SORERRORF , 
appellant, 
Opinion file d Oct. 19, 1927. 


WA, PXESTRIRG PUATICGR TAYLOR delivered the 
@pinion of the court, | 

On Gepterber 21, 1925, Tilliem @, Streng, the 
pleintif’, brought euit in the Mumicipal Court on a promi- 
“paory note fer $250.00, executed and delivered by ¥. K, 
Ughentest, the defendomt, ond, wpon « trisl befere the 
sourt, with a jury, recovered « verdict snd judgment in 
the eum of (276,06, Thin appesl is therefrom, 

The evidence for the plsintiff consisted of the 
note, which was introduced, and the testimony of the plaintiff, 
He wae originally ealled by the defendant under Seetion 35, 
and efterwarda tevtified for bimeelf, His evidenes is te the 
following effect: ~ Be is o lewyer, end practiced his pro- 
feacion in Yaukegen for over thirty years, Sometine in 
1916, the defendent, who was 22 to 28 years old, together 
with hin wother, Mre, “chendorf, came toe hie office amd asked 
him if he would defend them in = foreclosure suit lnvolving 
their farm in hake Couity, end he goosented to do so, He was 
then engaged, Agcordingly, « few weeks afterwards, he 
entered hie appearance in the exse, which eas entitled Jentrsl 
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Trust So, v, *. 4M, Schem@erf, et oly ond, alee, on 

Wereh 1, 1916, filed a demurrer, om, loter, An anewer, 
The defendont here, %, 2, cohenderf, wae mot personally 

a party to the foreclosure proceedings, “hen the plaintiff 
wae agked by counsel for the defendant if he over gave 

the éefondent enything ef value, ha anevered, *I gave him 
a@rvices which he promised to say for, 2 gave bim legal 
 eerviees,”* ond on aotion fer the defendant the court 
gtruck cut the werde "whieh he presieed to poy," although 
while testifying vhgn eolied by the defemiant, he stated 
thst a% the first s-eting hen the defesdont ond hig nother 
rere present, the wvoject of puylng the plnintiff for his 
eerviees wie teolked over, and the defendant seid he weuld 
be paid; when testifying for hiseelf, in rebuttal, he 
stated that he wee not sure thet at that conversation 
anything wee seid about payment for eerviese, In evidence 
in reouttel he steted, thet in bie office, shertly «after 
Maroh, 1916, he asked the defondemt when he covld pay 

the belemee due for serviewss; that the defendent replied 
that at thet time he sould met do anything but would cive 
hig nom, if not wade payable until ene your, ae he 
thought) by that time he could psy eonething on eesounty 
the} he would give = note foxj250,00 Af made in that way; 
thet then, after the disguseion, the note woe drawn, 
payeble in ohe your, with interest st six per cent per 
annum “after mturity wntil paid;* thet the next time he 
tel ked with the defendant wae after it wae due, vhen he 
telephoned and aeked him, the defondamt, if he could pay 
something on account of the note; that the defendant 7 
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replied thet he would ne goon as he gould, but 
wee not able at that tine; thet when peked, “Can't you 
pay something within 2 week or tro,” he aneveresd, "I will 
try;" thet be hee since had mony conversations with the 
defendant; chet he hed one some yonre prior to the trial, 
in Henrici‘s Sestaurant, in the course of which he ocked 
the Gefeniont if he could not do something en the note and 
the Gefondent said he wea not in @ position to de so then, 
but would se soon ae he could; thet on several other 
eecsgions the defendant said he would do something oe soon 
as he could; that about a year before the trie, he told 
the defendant that if he 440 not puy it, he would be 
forced to cue, omd the defendant said, “If you sue on 
thie note, F will never pay you 2 cent imterest er pay 
the note," 

The evigenee of the defendant condicte ehiefly in 
*® denial thet he ever prowiesé to pay ths plaintiff for any 
legel services, He tentified further, that the farm which 
wee being foreclosed wae hie mother's, ond that he bad no 
interest im it; thet ot the time bo signed the uote, he 
Gid not sey that he would be bound for hig mother's 
eGlieitor's feea in gonneetion with the foreclosure suit; 
when agked if, when he signed the note, he hed no 
intention of paying it, he enewered, “No, sir, I did thet 
wnatil cometime she could poy it." We further testified, 
thet the pleintiff exlled him wp and asked him to come 
_in end @ign the mote for hing thet he went in ani 
@igned 1%; that the pleintif’ teld hie thet so fer he 
had net been peid emything im the matter; that he, 
the defendent, told him that hie ether would pry him 
when she got something to pay hin with; thet he hed verious 
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Gonversstions with the plaintif’ in the couree af the 
last seven to nine pears prior te the tricl, but did not 
remember what they were; when recelled, ond asked 
whether be ever sald to the plaintiff that be vould pay 
the note, or uttered "words to thet effect, or did you 
ony words from which such en inferemee couls be dravn,* 
he anevered, "Yea, he wight hove drewn the infersace to 
this; I ecié 1 would glean every debt was ageinet the nene 
of Schendorf at my own convenience and at ay own con 
vyenienes only," “hem acked if he ever promised to pay 
the note, he answered, "Hot other than just in the wey I 
have been telling you aor," 

Gbviougly, me legsl defense wae eetebliched, 
Uhen the maker of a note adwite he used euch longuage 
thet the payee wie justified in inferring therefrom that 
he, the maker, would pay the aote in any event, he eennot 
exeepe Linbibity by cleximing it wee srigineiiy given for 
the steomedation of « third person; the new and further 
promise ie evidence thot the infirmity of avcommdstion 
is extinguished and thet the note is the free, unqualified 
obligation of the proaieser, 

Of gourse, it fe not neceseory, here, to base 
the velidity of the judgzent om thet gromd alone, Apart 
frow the defendent's adwlacion ae to the effect ef his 
eonduct in telking over the sather with the plaintiff, 
there ie ample evidence ao to Justify the verdict thet at 
would be umresgonstle for thie court of review te over- 
wide A, Gn the woneral merits, it wee chiefly a sueetion 
of credibility, If the jury believed the plaintiff, 
and evidently they did, what reseon is there for us te 
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doubt hin? here are no serious diserepancies or 
ineongistencles in hie testimony, True, it may well 
be thet the defeondent we act « party to the foreclosure 
 ~prowesdings; but it wae hie sother's property, 
and not unngturel thet © gon would promiee to pay her 
solicltor's fees, the jury sew the plaintifr sna the 
defendent, ané in such » case, where there is affirmetion 
em one gide and entegerion) denial on the other, they are, 
ag far ge aredibliity io ceneerned, fur more advantageously 
 gitusted than we ore, further, teking the record, alone, 
ae it appears befere us, we fee] sonvinerd that in oil 
ressonaple prebebility, the jury ws right, 

in the brief for the defandamt, three pointe are 
meade, 11 of whieh, however, involve the some subject 
matter, that of want of, or failure of gonsideretion, In 
the argusrnt, certain parts of the imetrustions are 
eritioived ond 4% is urged thet the juiguent should be 
reversed on that account, Under the rules of thie sourt, 
no poiat aa te errora in inctragtions heaving been wade, 
they are not before ue for review, Aowever, a cousideration 
of them does net show that there wes any such substential 
error ae vould justify « reversal, 

Yor the reasons steted, the jucgment will be 
affirmed, 

AFFIRMED, 

HOLDOM AWD WiLeow, 3,7, G0x0UR, 
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OLE CowEM, 
Appel Lomt, APPMAL FROM 
BVRIGIAL GOURT 
* OF oun ra·c 
appellee, 


WA, FRRGLOING PGoTLSe TAPLOR delivered the 
epinion of the seurt, 

On Geeembor 3, 1988, “elf dohen, the ploimtifi, 
bought from Joseph s, Bert, the defendant, the property 
kaown as 4138 ‘ext fon Suren dtrest, tor $96,800.00, 

At the time of the purghese neither party knowing what the 
texte on the property would be for the year 1926, ond both 
parties being dgotrous of pre reting them, so that the 
s@ller chowld be charged for the taxer that might be ¢one 
eldered ce having secruad from denuary 1, 1966, to Seeenber 
SB, 1888, the time of sale, ond thet the purchaser chould be 
Gharged with the texms that wight be sonsidered ne keving 
egerued after Seorsber 3, 1023, ami before January 1, 1926, - | 
pigned and entered tate the fsliewing «ritten cgreoments 
wating Leented st tae nave fon Serest, 
—— eine I seknoeled the Seeevh . 
pong van Apc g | whieh eeid eum will yemsin in 
33 ieee of the 1925 Generel Tax BALL 
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Gowen 4p te pay to Irwin Gressuan 
she benefit of domech 4, Bert 6 date 
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Tllimeia, December 4, 1929, 
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It turned out thet the general texee for the 
year 1925 eweuwnted to 9711.48, and that the prorate chare 
for the peried from Jemusry 1, 1996, to Seeomber 4, 1925, 
that would neracily be ehargeable eguinat the geller, ‘be 
éGefendant, would be $667,596; and the plaintiff heaving been 
peid only $46,60, dbrowht this sult for 9617,00, being 
$867,906, Lene the $46,(, that he had been paid, 

Thera wee a trigh before the evurt, with e jury, 
The trial judge bald thet the oentraet, sbove act forth, was 
 ~“Binding; that testimony in regard to converwations lesding 

wp te ite exequties end ehat wos said afterverds, vers 
inadmiseible; and dircoted the jury to find for the 
defendsat, Thers ws, accordingly, « verdict for the 
defendant; and judgment wee extered thereon, This appexk 
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«See 
ig therefrom, 
 * 2 de the theory of the plaintiff thet ax 

the tex bili of 1926 amounted te $711,468, end the prorete ered 
on that beeis amounted to $057,095, end be bad received ently 
® Gredit of §40,00, there wes ot111 due hin GOLY,00; thet 
ee thet amount Geald mot be padd out of the $206,00 put in 
exerow in the heudie of Gregemen, 16 wee the opinion of the 
defendant that the taxes vould not exoecd thet amount; thet 
hO 20 tepresented the fact ond the slaintiff relying upon 
that representation agreed that only $260,009 should be put 
in eserov; in other worde, that there was » mistake of 
_ Fact end ae & consequence the tris] judge chowld heve 
paraittec 211 the evidense of conversations between the 
partion to be sulmitted te the jury, 

fut £4 wes not a wloteke ef feet, The evidence 
do thet the taxes for 1924 sere shout $40,006, but thet the 
property wee then unimprewed; thet in Bay, LO25, 4¢ wes 
Amproved amd « building erceted upon it; thet on Decenber,3, 
1988, the day of sale, a* whieh o11 the parties vere 
reprecented, there were nagetictions ae to how the astter 
of taxes should be Gigpoeed of, Oressma, a lowyer, et these 
offices the sereepent of Secedber 3, 1825, wae dreem up, 
@alled by the defendant, testified thet the defendant edd 
he would not consider more them (40,00; that the plaintifr 
(through hie eon and representative, “rrin ©, Gewen, 
® lewyer) ssid that be would not go through with the dex 
wnlens given a prorst: eredit oe though the property rere 
 depeeved; thet he, Grogemmm, acid, “Let's got together on 
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this, Let's fix o reneonetla eum that you will prerate 

the taxes on em we wilh oliew you that amount of money;* 
thet finally the defendant exid, *A1) right, I will allew 
Sr, Cowen §40,00 om the prorata erenit for the 1995 taxes, 
oma X will leave $260,060 wp with you (Greenman) in escrow, 
When the 192@ geners] tax bill in ieraed, Af it ebedd 

be more then $366,00 you #111 give the remeining $200,00 
over to Mr, Cqwm, om if i¢ ie lees, you give a back 

the prerete difference;* that he, Oroaewmen, thea drew 

wp the eontract (ehioh is eet out ebove) and the parties 
‘gigned it; thet sometime later, in 1096, the plointir? 
muted bin (Orpamen) ww and suid, "Thome taxes sre around 
‘ 20. 0 and he anewered, “You made om agreement with me 
ané Beat to the effect that the most you oan get is §209,00, 
i am perfeatiy with ‘ne +o give you that money." Om aroun] 
oxemiaation, Grovshan) testified thet the parties decided among 
Cavities Ynd the menkain never of dares te be pro 
rated for 1026 should be G200,00, thet 740,00 was then 
Bllowed te the pleiatif’, and that the remining $260, 00 
showld remain in hie (¢reeamn's) pesseseion until prosea- 
tation to bim of the 1986 general tex bill, 

The evidenee of irein 4, Sowen, & lavyar, whe 

neted in the antteur fer hie father, the plaintifi, is ae 
fellore; thet on Deoseter 3, 1988, he aaid to the 
defendont, “Wor stout the 1928 taseay*® that the latter said, 
"ell, I eemnst give « bill, I canest cive you « bill fer 
the 1995 tases, beoosuse the bill is met out yety" that he, 
the witneon, endd, "few are you golge to clow this dea?” 
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. that them the defondont handed him @ 1994 tax BILL thet 


govered the property when unimprovedjthet he anid ta the 
éefencomt, "Row ave we going to arrive st @ figure?* thet 
the defendant eaid, **11, I doen't know, I cannot give you 
#0 bil), bat % will tei) you whet the texee for the yror 
2025 will bez;* Ghat he, the witness, eaid, "How do you 
know whet the 1025 tax BALL will ber* thet the defendant 
enid, “I have sosebody in the cerecwots office vho asmured 
ie the Bill will be 2560,00 at moat;* that later, after baing 
at Grogeman’s office ami while en route from Grecaman'’ s 
effiee te the «itmere's office, be e544 te the dsfendont, 
*cappesing the taxes are more then $600,006 what will the 
situction be then?* that the defendant said, “You do not 
heave to worry about thet ct 211, I am telling you that the 
taxes wili net be more than $900,00, You precemt the tox BALL 
$0 we and % will ¢iwe pou pour eheary* that he them, in hie 
own off lee, paid the defendant $6,000.00 om the purshase 
priea, 

Tae defoniont teatified that nothing wee aetd 
em the oubject of taxon after the agreement ree gicned, 

quite obviously, we think, the written gontrset 
ef Cecenber 1, 1206, me entered inte te settle the tax 
wetter s@ thet the exle eouls be coneumemted; aml wae 
wade with the knowledws that seither eidea mew definitely 
what the taxee for 1026 woold be, If the defendant before 
the contract woe signed, Gid tell ©, *. Caemm that he hed Been 
seoured by sua? ont in the ageencor's of ice thet the Bilt 
would be §300,0 af the moet, thet wee but a matter of 
opinion, and owen wuct be considered ao beving reesived 16 
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merely for what it wee worth, av ouch, Of course, if 
enything wee said efter the signing ami exeoution of the 
written cuntiet, it wee mooegretent, There ie no clein, 
ond nose seneonethy could tee mule, that what wee seid aftere 
words couetituted @ ner contregt on the aubjoet and took the 
place of, or modified, in eny way, the original, 

Seanee] for the plaintiff urges thet 14 «ae the 
intention of beth parties te prerate the taxes of 1804, 
TR any have been thelr desire to do eo, but for tre 
vescone 1¢ could not hove been their intention ts de soy in 
the first pines, they exvld not in 1925 intend te prerate thet, 
the ancunt of which they knew they could mot them definitely 
aseertain, amd, im the second pleee, the written agreement 
ahows they aghually mubucliy agreed to prarate o ized 
ome, Phidh viviously, ot the moot, wre determined from 
heargoy end coniesture, Tsah knew that there 0, on 
Cegember 3, 1928, no wey of obteining Tiral, definite 
avidenes of the exset amount of the taxes, end, eo with 
thede einds in thet dubious condition, and, as @ matter of 
businegs, in order to oottle the affoir et ones, ead the 
Ghaputs, ond clone the desl, wade & eutualiy binding written 
agremmt bese’ on am agoumed figure, whies figure, however, 
turned out loter, end when the truth wee first obtainable, te 
be much leer them the ewount of the acturl tox, uch a 
contract iz aot defeutive, two partive, if they ese f10, way 
mke 2 Contrast based wpot an agcumption of foot, Ami, even 
theugh i¢ omy be premueed thet ove of them wold net hawe 
#0 bound himeclt, had be netieipated the truth, still, the 
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The evidenos offered en to viet transpired prior 

te the execution ef the gontract, did not even tend to 
show eny frawd or the reliance on any mlarepresentation 
ef facet, The trial fuige, therefore, wae justified, under 
the lew, in diverting « finding for the defendant, 

Fer the reunour stated, the judgment will be 
affirmed, 

sR? 2eeee 


HOLOOM AMD WILWOR, JJ, doucuR, 
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427 = 31559 
Ae Re HALSTED, 
Appellee, 
APPEAL FROM 
Vo MURICIPAL GOURT 
OF CHICAGO. 
ROBEAT GRIFF, 
Appellant. 


Opinion filed Octs 19, 1927, 


GR. PRESIDING JUSTICE TAYLOR delivered the 
opinion of the court, 


This ts an avpeal from a judgment, entered 
in the Municipal Court, upon = trial without « jury, 
sustaining an attachpent in aid, of a claim for $640.00, 
made by the plaintiff, Or. Aa &. Haleted, agrinet the 
defendant, Robert Griff, for medical services alleged 
to have been rendered by the plaintiff to the defendant. 


The suit was begun on January 18, 1926. On 
that date the pieintiff filed a statement of claim alleg= 
ing that the defendant owed him $640.00 for medical sere 
vices rendered between October 14, 1924 and Jpnuary 29, 
1925. Gonourrently with the filing of the stetement of 
claim, am affidavit for attachgent in aid, made by one 
Michela, was filed. It recited, as the grounds for 
attachment, that the defendant “is about to remove his 
property from this State, to the injury of the said A. E. 
Halsted; that he is abdut, fraudulently, to conceal, assign 
or otherwise dispose of hia property or effects, so as to 
hinder and delay bis creditors." 
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On Jenuary 29, 1926, the defendant filed an 
effidavit of merits in which he denied that he wae in- 
debted to the plaintiff; and set up that any services 
that may have been rendered to him, were performed at the 
request of his, the defendant's employer's ineurer, under 
the Statute providing ooupensation for accidentel injuries 
suffered in the course of employment, 


The defendant, sleo, filed a traverse, asking 
that the writ of attachnent in mid be quashed, becsuse, 
“he is not about to resove his property from this state, 
to the injury of the said A. E. Halsted, and never has 
had the intention to remove his property from this State 
*** that he ig not ebout, fraudulently, to conceal, assign 
‘or otherwise dispose of his property or effects so as to 
hinder and delay hia ereditore,"” und bas never intended to do 
80. 

Wo brief has been filed on behalf of the plaintiff. 
Acoording to the record before us, the only question passed 
upon by the trial judge waco whether the attachment in aid 
was walid. He held that 14 was, 


The evidence of the plaintiff is substantially 
as followe:« On, or about October 14, 1924, the defendant 
waa brought to #t. Luke's Hospital. Chicago, of which the 
plaintiff wes senior surgeon, end remained there as a patient 
wntil Jameary 38, 1925. The defendent left the hospital et 
Right, sometime after five o'clock on January 38, 1925, with- 
out his, the plaintiff's consent or knowledge. Shortly before 
he left, he prewised to pay the plaintiff's bill. Since 
Jemary, 1933, he, the platntiff, sent the defendant a bill 
for $640.00. either the Generel Accident insurance O9., nor 
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any one else, save the defendant, promised to pay it. He, 
the plaintiff, delegated Wichela, frog his attorney's of fice 
to mpke the affidavit for attachment. He, the plaintiff, had 
the affidavit filed begause he "felt* that the defendant was 
about to leave town; thet he was led te believe that the de- 
fendant was about to dispose of, or concer] his aesets, or 

' leave the community, *Beosuse he left without saying anything 
about it to me when he left the hospital and no one knew 
where he went." When asked by the court, "Had you made 

any effort yourself or had anybody made any effort to locate 
this fellow," he answered, "Well, he disappeared so we did 
not get any trace of him.” *I didn't know shere he was,* 

*{ made such inquiries around the hospital, but there didn't 
seem to be anybody know wno hed taken his or where he went." 


On cross-exemination he teatified that he learned 
he, the defendant, went from 8¢. Luke's to the Alexian Brothers 
hospi tal; thag/ne, the defendant, entered ft. Luke's the book- 
keeper took his home addrese; that he, the plaintiff, through 
hie seoretary, sent him # bill to 1657 Irving avenue, the 
addreas he seve at the hospital; that thet was the only effort 
he made to find the defendant's sddresa; thet he testified 
in the defendant's cese, after being subpoensed, 


The evidence of the defendant is substantially 
as follows: At the time of the trial, he was thirtyefive 
years of ag@; when injured he was living at 1647 Irving 
avenue, He hae always lived in thicego, save tro years 
during which he was in the war, and part eof which time he 
was in foreign services. lie is married end hea one ebild. 
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At the time of his accident he was living in Chicago. 

He lives now at 3243 West North avenue. When hurt he was 
taken to St Luke's Hospital in an ambulance, He was injured 
while driving « truck for his»employer., The J. spahn 
Cartage Gompany. He never had any talk with the plaintiff 
about hie treating him, nor about paying his bill. He 

did not intend te leave Ghicago, and at no time in January 
1935, nor before wag he shout to remove his property out 

of this State; and has not «%t any time been about to 

conceal or try to aonceal, or otherwise diapose of his 
property. He has some household goods, which are not 

wholly peid for, and og which there is 4 chattel mortgages 
He hae nearly $12,000.00 in the hands ef the Clerk of the 
Superior Gourt which has been tied up since last fall, 

In his suit for damages, he obtained a verdict for $35,375.00, 
and settled for $25,375.00. Several days before he left, 
he told the plaintiff he wanted to leave. The night he left, 
he told the nurse and the people in the hospital, At that 
time the plaintiff was not there. He did not leave any 
address ag to whervhe was going. He did not feel safe with 
the plaintiff, They were going te bring in sone doctors 
from the railroad company to examine him the next day. He 
had net consented to that, it was being done against hie will, 
and that was the reason he went to the Slexian Brothers 
Hospital. His nam@ has been in the telephone directory 

four to five years, When he left @¢. Luke's Hospital he 

was not able to walk, he had to be taken in an ambulance, 


For the defendant, Joseph D. Ryan, an attorney 
was oalled, H,9 evidense is to the effect that he had 
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difficulty getting the plaintiff ae a witness in the 
defendant's damage suit, difficulty in serving him with 

® subpoena; that the plaintiff was very frank, but said 

he did not want to be a witness because of certain oir- 
cumstances which had occurred; thet he asked the plaintiff 
4% his doctor's bill had been paid; that the plaintiff 
aid he was not looking to the defendant for pay for any 
services; that the insurance company told him that it 
vould pay him; that at the trinl of the damage suit the 
plnintiff? finally attempted to say that the defendant would 
be e211 right; that the court, practioslly, let him erosse 
examine the plaintiff on acoount of bis hostility; that the 
plaintiff tentified that the last time he saw the defendant, 
he went out of the bospital without his Knowledge. Galied 
in rebuttal, the plaintiff testified that he had nething to 
do with railroad dooters coming; thet the defendant said 
nothing on that subject. 


The question for decision is whether the evidence 
proved by a preponderance that (1) the defendant wae about 
to remove his property from the State; (2) that he was about 
fraudulently te conceal, *aaign or otherwise dispose of his 
property or effects so as to hinder or delay his creditors. 
‘the burden of showing ground within the statute for an 
attachment was upon the plimintiff.* Jjayoox v. Wing, 66 111, 
183, 

An attachment in aid is an extraordinary remedy, in 


derogation of the common law, and the atatute is generally 
strictly conetrued against one who undertakes to have it 
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applied. Yeber Chimney Go, v. Johnson, 305 111. App. 348. 
The grounds of attachment gust be etrictly proven, «nd the 


writ will never be granted unless it is made to appear that 
the grounds therefor are well founded. Haywood v. Collins, 
GO Ill. 328; Yack, Woods 4 Jo. v. Au, Trust & Savings Hank, 
172 Tl. 193. 


The full soope of the plaintiff's evidence is 
that, ss the plaintiff testified, he had the affidavit 
made "Because he (the defendant) left without saying anything 
about i¢ to me when he Left the hoepital and no one knew 
where he went." In view of what the record discloses, that 
he left in on ambulence, ac he could not walk, an@ was taken 
to the Alexian Brothers Hospitei; that he was a family man, 
and had a wife and child; thet he had always lived in Chicago, 


save when he wae in the war; that his name hed been in the 


telephone directory from four to five years up to the time 
in question, und at the time he was hurt maintained a resi- 


denee at 1647 Irving avenue, Chicago, and soved afterwards to 
2243 #est forth avenues, « block awey; that he left, apparently, 
merely to go from one hospital to another, and, if we arc to 
give any credence te the defendant's testimony, becuse he 
desired to be under different medics] auspices, it certainly 
eannet reasonably be said that the plaintiff hes proved 
either that the defendant was about to remove his property 
from the State, or about fraudulently to conceal, essign or 
otherwise dispose of his property. That the wlaintiff, learn- 
ing that the defendent had left at. Luke's Hospital and 
without telling him when and where 5@ was going, suspected 
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' an effort on the part of the defendant to renove his property 
out of the State or to otherwise dispose of hie property, is 
not sufficient, even if taken without considering the other 
evidence, to make out & conse under the statute. Far from it, 
We know of no case that holds that & mere vague conjecture, 
baged on conduct which is as consistent with an honest purpose, 
. @@ with @ dishonest one, is sufficient to make out a cause of 
action by 2 preponderence of proof, 


Gonsidering #11 the evidence, we are olearly of the 
Opinion that the court erred in finding the issues as to the 
attachment agezinst the defendant. fre judgnent will be ree 
versed and the onuse remanded with directions to quash the 


writ of attachment. 
REVERBED AND REMANDED 1TH DIRECTIONS. 


HOLSQM AND WILGOR, JJ. JOKGURe 
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FRAUK MILLER, ) 
Appellee, 
APPEAL FROM 
Ve SUPERIOR GOURT, 
COOK QOUNTY. 


ADOLPH STREGENREUTER, 
Appellant. 


Opinion filed Oct. 19, 1927. 


WR. PRESIDING JUSTICE TAYLOR delivered the 
opinion of the court, 


in Deceaber, 19%4, Frank Willer, brought suit 
in the Superior Court of Gook Gounty, Sgainst Adolph 
Stresenreuter, for damages for the negligent construc- 
tion of 4 building owned by the plaintiff. There was a 
trial before the court, with & jury, and a verdict und 
judguent for the plaintiff in the sum of $5,500.06. This 
appenl is from that judgment. 


The declaration alleged that, on Geteber 15, 

1932, the plaintiff and the defendant entered inte a 
contract whereby the defendant agreed to erect & certain 
building, "and to do the eawe in a workmanlike and skill- 
ful mamer;* that the *workmanship should be first-class 
in every respect and satisfactory to the plaintiff;" that 
the plaintiff performed hie part of the contract, but the 
defendant, 

“wnskillfully, osrelessly, negligently, ond 
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lime mortar in the said construction thereof, 
that through the unskillfulnese, carelessness, 
— poy et and improper conduct of the said 
defenient in thie behalf, the east wall of the 
@aid building did, on the first dey of July, 
1924, ouve in and collapse, tegether with the 
roof thereon, and he, the eaid plaintiff was 
forced to, and obliged to, and did, necessarily 
lay out andezpend a lar of money in and 
about asking @nd rebuilding the said wall and 


to the damage of the plaintiff in the sum of $20,905.00. 


fae defendant filed a plea of the general ieaue. 
At the trial, on January 47, 1926, the plaintiff introduced 
in evidence the building contract between the plaintiff an4# 
the defendant, and certain plans and specifications; and, 
aleo, introduced evidence to show that in doing the brick work, 
the mortar that was used eas poor and faultily mixed, and 
thet the foundatiens under the rear or east wall which 
collapsed, were not deep endugh in the ground either to 
be below the frost line, or to be said to be built in a 
workmanlike mnner, The defendant introduced evidence tende 
ing to show thet the mortar wae properly mixed, and that 
Rll the work "as done in accordance with the plans and 
specifications. ‘The plaintif?7, also, introduced evidence 
ae to the cost of repuiiding the foundations, wall and 
roof, and as to the ectinaated cost to rebuild the part 
which collapsed, and, alec, as to the cost of removing 
the debris and obtaining places to dump it. 


fhe defendant sesks to reverse the judgment of 
the trinl court om the ground that he faithfully followed 
the plans and specifications furnished to him by the 
plaintiff; that the piaintiff failed te prove his case 
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by a preponderance of the evidence; that the trial court 
improperly admitted, in behalf of the plaintiff, certain 
evidence as to special damages, and thet there wag no 
proper evidence in the record to sustain the verdict 

in the agount of 5,500, Gd, 


as to the plans and specifications, and whether 
the building was constructed by the defendant in accorde 
ance therewith; end, also, ws to whether the defendant 
constructed the building im « skillful and workmanlike 
manner: - The building in question waa built at 3611 
Auburn Avenue, Chisago, It «ns erected by the plaintiff 
ae awarchouse for the etorage of sawdust and ehavings. 
It faced west, with an @lley on the south, It wae a 
brick building, 75 feet wide, 133 feet long, and 28 
feet high. The east wall, the one that fell, was 75 
feet long, 28 feet high aad 1Y inches thick, with a 
cenent foundation epproximately four feet deep. During 
the aqonstruction of the building, according to the testi- 
mony of the plaintiff, neither he nor the defendant had 
any superintendent, or other persoq, looking after the 
work, #lthough the eantract provided by ite terms that the 
building should be erected according to the plans and 
epecifications, and drawings made by Kocher & Larson, 
architects, "to thebeatisfaction and under the direotion 
of the said architects.” ‘The building was finished about 
January 10, 1923, and, thereafter, oooupied by the plaina- 
tiff ae a werehourse for sawdust and shavings. Sometine 
in the night of July 1, 1924, the east wall coliapsed 
and fell ovt, taking with it part of the roof. 
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Ag to whether the defendant, in the construction 
of the building, followed the genoral requirements of the 
Plene end specifications, leaving owt the question of the 
quality of the work, ve think that the evidence sufficiente 
ly shows that he did; and as it is the law thet where one 
goes the work strictly in conformity to plans and specie 
fications, he is net Liable for any defects in the work 
that may be due to favity structutal requirements contained 
in the plans and specifications, it follows that the only 
question that remains is, whether, frou the evidence as 
to the quality of theworkmwanship, we would be justified 
in overriding the verdict of the jury. In Meekitchie v. 
Gity of Lakeview, 30 111. App. 393, the court said: 


"Ordinarily 2 contractor who agrets te do work 
according te the plan and under the direction of an 
engineer or architect, is not understoed to insure 
the sufficiency of theplan, nor undertake as to the 
scientifie correctness of the specifications or the 
verbal or written directions. His own skill and 
the skill and fidelity of his workmen, ag well as 
the sufficiency of the material which he supplies, 
he is Dound for, aud there ia noting unreasonable 
in requiring @ guaranty in such a contract that the 
workmanship and the waterial furnished by him should 
stand the test for a certain period of time after 
the completion and soseptance of the work; but it 
would certainly be regarded ss wost extraordinary 
to find that a contractor had undertaken to « arrant 
the perfection of = plan which is designed by the 
pereon for whom he is to do the work, or the wisdom 
of directions given during the progress of the work 
by ome whom he oanmnot control, but whose orders in the 
execution of the work he is, by the terme of the 
evntract, bound to obey. JUontractse must receive 
just and reasonable interpretation, * 


Shark ve Zope, YO iil. 148; Gonway Company v. Sity of Ghiesgo, 
HY. 73; 9 Qed. 752; ¥. Philadelphia, 182 
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Penn, St. 550; Baneroft v. jian Francisoo fool Uo., 120 
Oal. 228; Bentley v. The State, 75 Wis. 416, 


Evidence wae introduced on the part of the 
Plaintiff tending to show that the wall became weak 
through improper mixing of the sorter that was used in 
building the brick wall; and, also, that the foundation 
was not deep enough and wae not below the frost line, and 
that the action of the frost, or the instability of the 
soil, caused the foundation to give way. For the plaine 
tiff, three witnesses testificd as to the condition of 
the mortar after the wall fell; and fer the defendant, 
three witnesees testified ae to the actual mixing of the 
mortar at the time the building was constructed. 


fhe evidence of the plaintiff's witnesses, 211 
of whom got what knowledge they bad on the subject from an 
@xtmination of parte of the wall that fell, was that the 
lime used in meking the mortar was not properly slaked, 
The defendant's witnesses, made up of the defendant, the 
meon contractor, end the mason foreman, all testified 
that the morter was made with properly elaked lime. The 
evidence on the eubject wae in direct conflict. After 
exzauining it oarefully, end in view of the verdict, we do 
not feel warranted in holding thet the jury was not justi- 
fied in conoluding that the work wae done in an unskillful and 
 ounwerkmanlike manner, 


it is urged thet as similar morter was used, 
or may have been used in 411 the walls, either 211 of the 
walls would have collapsed, or there was sone other cause 
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for the collapse of the rear wall; and that there is 
evidence that the foundation of the reer wall, although 
built in accordance with the express requirements of 

the plans and specifications, was not put down deep 

' @neugh properly te sustain and make secure such a wall. 
the plen of the building provided for a foundetion four 
feet deep; that is, four feet below the level of the 
sidewalk, or grade level. The lot itself sloped from 

the west front down to the east line, and elthough the 
west end of the lot was up to grade, the surface at the 
rear end was sbott 3 feet, 2 inohes lower, liotwithstande 
ing, however, the disparity between the ¢levation of the 
surface of the lot at the west end and the east end, the 
walls, both the east and west, as built, were, as proe 
vided in the plane and specifications, 211 put in four 
feet below grade. mt eae built, as a reault of the elope 
of the lot, the enet or rear foundation was only 10 inches 
below the ectusl surface of the ground. 


Mace, an appraiser whe had testified he had 
large experience in handling disputes between owners and 
builders, testified that after the wall fell "The foundae 
tion 3 feet below the footing was bulged out about 2 inches 
from the north to the east side, bulged like a bow, and 
large cracks filled sections of it. The reat of the wall 
was nearly sll down, and pulled away the east section of 
the roof.* 


It is the evidence of Olson, witness for the 
defendant, and the one who built the wall, that when they 
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went dorm 4 feet, they found cinders, and then went down 

@ foot to 18 inches lower than the plan enlled for *in 

Places where the ground wae soft, or net euitable for 

building. We went down more than 4 fest @11 over, and 

there waa no place where the foundation was less than 4 feet < 
_ deep." 


When Weetoont, for the plaintiff, a specialist 
in building construction, wae asked, *that investigae 
tion did you make to ascertain the cause of the collapse, and 
give us the reevit, he stated, “I found that the foundation 
had given, - apparently on account of the soil not being 
sufficient to withstand the pressure, and aleo that the 
roof joiste hed pulled away from the rest of the roof, not 
having been sufficiently anchored to the rest of the roof, 
It isiimy opinion that the trouble was caused by defective 
construction.* 


There ie some evidence on the subject of "pin 
anchors”, or anchors. Westeott and tace, for the plaine 
tiff, testified that they found none; while, on the other 
hend, Gleaon, for the defendant, testified, "Se put some 
pin anchers on the back wally that although the specifications 
@id not enll for that, they were put in because it really 
belongs to the mason to anchor in the masonry.” ‘We 
do that whether we find it in the specifications or note* 


It will Bhus be seen that the evidence presented 
ohiefly three mattera of fact to the jury: First, the 
way in which the brick wall was buiit, as regards the 
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quality of the wortar used; second, the condition of 
the foundationjand, third, the pin anchors, which ere 
placed te hold the brickwork in its place, 


The only exprese charge of fact in the declara- 
tion, as constituting carelessness and negligence, is 
that the defendant “improperly and negligently used 
loose Lime mortar*® in the construction of the wall; 
end the record does not show that any instructions were 
given to the jury. The result is that we are left to 
infer that the verdict of the jury was based on the 
concltsion that the wall was not built in a workmanlike 
way because of the bed mortar which was used; and it 
fellows from that, that the question shether pin anchors 
were put in, although not specified in the specificationa, 
and the question whether the rear foundation wes too 
shallow, though built, as to: grade, according to the 
Plame and apecifications, are immterial, unless the 
evidence shows that the matter of pin anchors and the way 
in which the foundation wes built had more to do with 
the falling of the wall than the kind of mortar which was 
used, ‘the defendsent, however, ie not entitled to claim 
that pin anchors were in any way the cause, because his 
witness Olson says he put ther in. There rewaine then the 
conflict between the charge by the plaintiff that the 
poor mortar wes the Gause, and the claim of the defendant 
that the plans for the foundation were at fault. In 
view of whet we have already said, we do not feel that 
the evidence sufficiently shows that the well fell bee 
cause it was built according to « faulty plan, to justify 
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overriding a verdict based upon negligence in 
the quality ef the sctual work in its construction. 


It is contended by the defendant that the court 
erred in admitting evidence that it cost the plaintiff 
$200.00 for labor to remove the debris, which included 
. 800 tons of sawdust and the brick, sortar and broken 
timbers, ond that it cost in labor and for the privilege 
of dumping the sawdust in various places about $3,200.00, 
The declaration charges that "the plaintiff was forced to, 
and obliged to, snd did necessarily lay out and expend 
& large sum of money in and about making and rebuilding 
the seid wall and roof," 


Gounsel for the defendant aggue that the 
damages mentioned are not within the damages plesded, 
We think they were, What was expended "in and about 
mking end rebuilding the said wall and roof*, certainly 
involved removal of the debris, temporary removal and 
storage of the sawdust, and all labor connected therewith; 
all those things "accrued from the set complained of," 
Olmstend v. Surke, 25 111. 74,76. The removal of the 
debris and the storage of the sawdust were a direct con- 
sequence of the falling of the wall and ® necessary pee 


requisite to its rebuilding. 


It is contended thet the verdiet of $5,500.00 
is excessive, Various figures as te the extire work of 
rebuilding the wail, including the foundation and roof, 
were put in evidence’, Regnery, Berg and Feeteott, for the 
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plaintiff, gave, respectively, the figures, $3,650.00, 
$2,200.00, and $4,400.00; and Kecher and the defeniant, 
respectively, $2,556.00 and $2,009.00. Obviously, the 
difference tetwoen one of those figures and the amount 

of the verdict wns «liowed for removal of the debris 

and teking care of the sawdust. The evidence ef the 

| plaintiff ie thet when the wall fell there were about 

209 tone of sawiust, and the brick, mertar snd broken 
timbers to be removed; that in lsbor and for the privile 
ege of dumping it in various places, where charges were 
made, it cost $3,200.00; that it took, with wagons and 
horses, six weeke to remove it, There being no substantial 
evidence to the contrary, we feel bound to consider the 
verdict justified. It is contended for the defendant that 
the evidence on damages was 2llowed te be put in on re- 
buttal, and that such was error, but we are unable to find 
in the record that any objection was made when the testie 


mony wae given. 


For the reagons stated above, the judguent will 


be affirned, 
A¥F IRWE De 


HOLDOM AWD BILSON, JJ. CONCUR. 
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CARROLL, SCHEHDOORF & BORMICKE, IKU., 


Appellee, 
APPEAL FROU 
Ve MUBIGIPAL GOURT 
OF GHIGAGO, 
JOHR 4. QORDON, 
Appel iant. 


Opinion filed Oct. 19, 1927, 


UR. PRESIDING JUSTICN TAYLOR delivered the 
opinion of the court, 


Thie is an appoul from a judgment in the sum of 
$1500.00 obtained by Carroll, Schendorf & Boenicke, Inc., 
the plaintiff, agbinst John A. Gordon, the defendant in the 
Municipal Gour$ upon ea trial without a jury, for services 
alleged to heve been rendered by the plaintiff in ebtaining 
a purchaser for certain real estste. 


On April 25, 1925, the plaintiff filed = statement 
of claim. it alle, ed that the plaintiff's cleim was “for 
® real estate commission or brokerage for finding a pure 
ohaser ready, willing and ablé te purchase 75 feet on exst 
side of Stony Igland avenue, Ghicago * * * for the sum of 
thirty thousand dollars, the defondant having employed plaine 
siff toseli gaid property, The fair, ressonable value of 
eaid gervices ie the sum of $1506.00," 


On the same day an affidavit of attachment on 
the ground of the nonmeresidence of the defendant, was filed, 
A writ of attachment was duly issued and levied upon the 
Feal estate in question. 
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On June 29, 1985, Martin G. Loeff, as the duly 
authorized agent for the defendant, filed an affidavit of 
merits in which i+ was denied that the defendant was ine 
debted to the plaintiff in any way or that the defendant 
had any interest in the property in question or that the 
plaintiff procured a buyer ready, sable and willing to pure 
ghase the property at the price and on the terms fixed by 
the defendant. It wae alleged that the defendant sold the 
premises in question through the agency of anether broker 
vhom he compensated for “is services in negotiating the sale, 


fhe evidence at the tril showed thet the transe 
action in question consisted chiefly of certain telegrams 
which were sent by the defendant and bie wife from ¥onrovia, 
Galifornia, where they lived, to the plaintiff in Ghicago; 
telegrams sent by the plaintiff from Chioxgo to the defendant 
at Monrovia; certain conversatiogs between Nuttall, an employee 
of the plaintiff, Rogers, Manager for the plaintiff, on the 
one hand, and Leeff, an attorney, and agent of the defendant 
on the other; & written contract that wae mailed to the 
defendant, and the testimony of Feber, who ultimately purchased 
the property from the defendant. Ten telegraas, which passed 
between the parties, were introduced in evidence, 


(1) Gn April 7, 1925, the pinintiff telegraphed 
the defendant in (mlifornia, 


"Have offere® twenty seven thousand five hundred 
for your seventy@five feet. * * * Belf cash balance 
on or before one year with interest six per cent stop 
Advise by wire collect your instructions stop Your 
address was given us by lr. Gallagher of our Forty 
seventh street office." 
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23 
The same day the plaintiff telegraphed, 


“that ia high offer? Advise definite 
price you will accept." 


April 8, 1985, the defendant telegraphed to 
the plaintiff, 


"Have had three offere. Amn — — 
, . ty decision until tomorrow. My san wil 
take it.* 


On the same day the defendant telegraphed to 
the plaintiff, 


“Will sell fer $400.00 per foot your 
terns. If 0.Kk. will wire inatructions, 
Answer at once." 


On Aprib 8, 1925, the plaintiff telegrephed the 


defendant, 


"Think can get twenty nine thousend, 
fourteen thouse cash, balances one year." 


On the same day, April @th, the defendant 


telegraphed to the plaintiff, 


SZ will sell for thirty thousend dollars, 
half cash, valance in twelve months. If this is 
not acceptable I will raise price to five Hundred . 
dollars per foot and will hold until I get that 
price. This is final.* 


On April 10, 1935. the plaintiff telegraphed to 
@lara H. Gordon, (wife of the defendant) 


*Heve contract signed at thirty thousand 
dollars, fifteen thousand cash, balanoe on or 
before one year. Also, two thousand dollars 
earnest money, Upon your wiring acceptance 
will forward contract for you to sign. Accept- 
ance must be had within twenty four howre or 
earnest money is to be returned. Sign reply 
Glare He. Gordon.” 


On the same day, April 10, the defendsmnt 
telegraphed the plaintiff; 
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“Your offer accepted with the understanding 
i have only one commission to pay. There has 
been several firms after this property, se if 
thereis any trouble over commission this deal 
will be off, i will sign your contract with 
this understanding, But for your inforgation 
will —* —* not aceepted or signed any ona 
propos on yours. My attorney Kk. G Loe 
* * will handle this matter for ne.* 
Qn the same day, April 16, the defendant 
' telegraphed the plaintiff, 
"Your offer just received, Will take 
trenty thousand cash, balance in six months. 
Muet have return anewer,. Answer Postel.* 
On the same day, April 10, the plaintiff 
telegraphed to the defendant, 


* Your aitiog aeccerted. ‘ontract 
on the way for your signature." 


In addition to the foregoing, an undated 
telegram was sent by the defendant, signed by him, to 
the plaintiff and received by the latter on april 25, 
1935, as fellows, 

you wba eke Stmal viti be eohied site 

It will be seen from the foregoing telegroms «© 
that, excluding the question of authority on the part of the 
defendant there wes net only & meeting of minds, but 2 
complete, oonsummted sgroement vetween the plaintiff end 
the defendant #hat the defendant would s¢11 the property 
for "twenty thousand cash, balance in six aothe* to the 
purohaser the plaintiff had obteined, 


Evidence was introduced, however, on the part 
of the defendant in an endeaver te shew that the eaetual 
written contract of sale that was later presented by the 
plaintiff to Loeff, defendant's agent im Chicago and 
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which was signed by Weber, the prozpective purchaser, did 
not conform)to the terms made by the contract evidenced by 
the telegrams. nn the other hand, evidence was introduced 
on the plaintiff's part, to show that the contract signed 
by Weber, was taken to Loeff's office and after some dis- 
cussion as to a matter of interest and the preductian of 
evidence ag to special assesenents, Loeff said, "tell, 
everything stems to be in order," and, that, thereupon 

the request of Nuttall, whe conducted the negotiations 

for the plaintif?, Loeff, at his Suttall's special request 
sent a copy of the written contract by air mail to the 
defendant for signature, We have examined all the evidence 
on the gubject and are of the opinion that although there ia 
considerable conflict between that of Nuttell and Rogers for 
the plaintiff, and that of Loeff for the defendant, we 
would not on that account be justified in overriding the 
judgment of the triel judge. it involves purely « setter of 
eredibility and on that subject we are dieadvantageously 
situated. Gonsidering the telegrams and assuming a9 we do, 
the truth of the testimony of Nuttall and Bogers, as to their 
negotiations with Loeff, and the fact that Heber, the proe- 
pective purchaser, had signed the contract and paid down §8,00@,00 
as earnest money, and that a copy of 1¢ had been sent by 
Loeff to the defendant, weeare of the opinion that the 
evidence sufficiently proved that the plaintiff preduced 

a purchaser ready, able and willing to purchase the property 
on the terms authorised by the defendant. I% is urged by 
counsel for the defendant thet the contract submitted was 
different from the one wade or authorized by the telegrams. 
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But the defendant, as to details, that is, after his accept- 
ance of the preposition made by the plaintiff, in one of his 
telegrams of April 10, said "My attorney, H. G. Loeff * * * 
will handle this matter for me*, and ag a result the antter 
was taken up with Loeff, and both Nuttall and Rogers say it 
terminated in mutual agreement and satisfaction and that 
Loeff himselZ sent the finished contract, or a copy of it, 
to the defendant for his signature, In those circumstances 
it does not mzke any difference what the contract contained; 
there wae then no logus penitentise; the plaintiff had com 
Pleted ite service and sarned its commissions, 


The evidence snowa that afterwards Weber, the pros- 
pective purchaser that the plaintiff produced, bought the 
property through Swanson 4 House, another firm of brokers, 
and that he paid #80, 000. 00 for it. Weber testified that 
he got title through one Hickey, who, he then supposed, was 
the owner, but who was, he intimates, a dummy. It is urged 
for the defendant thet the plaintiff abandoned its efforts 
to procure & purchaser; but as we have sbove steted, the evie 
dence is such that we do not feel justified in holding cone 
trary to the triel judge, and are of the opinion that the 
evidence mufficiently proves the procurement of a purchaser 
and repudiation by the defendant. 


Complaint is made that there was no contract of 
employment of the broker. The telegrams and the evidences 
of Wuttall and Regers prove the contrary. Itiie argued 
that the statement of claim does not allege that there 
was & contract, This is 2 couse in the Municipal Court, 


ie eli sie 





= 


: ~equons ett cette cet dade veltateh oF an (tnannotan ene od 
| abd Ye emo ak ,Piteataty ast VE obma must tecquee, sir Leeda 


oo F Reed ky wmneree YM" Bhan OF Lira Yo amatgotet 

tthe sdf thrent 2 ee Sas. Me 10% ta3d 20 ald? eftined t1iw 

$2 Eke axsget Das Lhestun Sted tas, siiod siete qu sodas ead 

fadt bas sottesteivan Sas taosovrys Louden at dotantored 

ati Yo ETee 4 x0 Woertuee bedazai? eff onow Tiowntd TMeod 
seocntemsonie esest al | (ote am sS —R saadaelsh o⸗ Ot 

yboataeaen soetts00 oS? taeda socorettth qs oxen tat wood #2 


~wom had YUtaiaiy edt As Reel, A 


retu we? Cee — 


sc iH a ahs a a 
ri r dhe a Aae & x 
edt # dgxod ebosuboug —— on sane 
; 4° Serly Sul sie hee 
" gavetexd to wk sedtoena stove * neomea® ‘ty wordt 
or) te 
add boltitaes xedon i tat 90,009,088 beg ad saat base 


& SRS 


| ese sboscqwa na ond verte Vero Lh eno dgvorde eles 08 od 


a 9 RR 


beg ef #1 vYouich & eetanteat ef cow ove tus .xanwo nit 
eirotts eft bonobands Nus iat ads seas taab antes “ode xet 
@hve ot wbetate sv0ds yvat ow ae 7) nesac ws a sxwore ot 
@t00: galblod al bestizem heer ten et ov dane foe et sont 
od? #n0? netateo ei? to ota buts eo fekxa one * une 


tTesatotmy 4 to anoavruvor⸗ sae aoveny wensterr sonabtes 


tnshoateh odt yd ao Leetbuger bao 


te teattace ox caw erent tatt obem eb taialqucd . 
somebive of? baw seatygeles ont sxalend off Yo tueaygoique. 
bewgua elLetl .yrattiane edt every sropot baa Llatewd te 
oredt tat epeiia tea wnoh mialoe Yo tavaetate ed? tate 


 gtawo0 Laqiotat edt mt case « af abet ,teertaco # saw 





ole 


and the statement of claim quite sufficiently informed 

the defendant of the neture of the plaintiff's claim. 

Then, too, the case wae fully tried end no serious 
Question reised as t+ the insufficiency of the statenent, 
It is claimed for the defendant thet the contract ws 

made with the wife of the defendant and not with him, 

In view of the contents of the telegrams in which it is 

| 80 obvious that the defendant heid himself as the principal 
and the owner, it certsinly would be unreasonable to cone 
elude that the guit should haves been brought against her. 


In our judguent there is wet one important cuestion 
in the case and that is the one of eredibility, and upon that, 
as we heave eaid, we feel convinced that we are not justified 
in going counter to the judguent of the trial judge. 


For the reasons given the judgment will be affirmed. 


AFFIRMED, 


HOLDOM AND WILSON, JJ. GONOCUR. 
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G. G. JESHINGS & GOUPANT, 
® corporation, 
Appellant, APPEAL FROM 
GIROUIT soURT, 
és GOO CONMTY. 


GNIGAGO SLOT MAGUINE BKGHANGE, iNG., 
{a eorperation) E. %. Pace, —8 
STRIGKPADKH and ESTHER PAGE, 


Appellees, 
Opinion filed Oct, 19, 1927, 


Sh, JVETIGK BOLDOM delivered the opinion of 
the eourt. 


This cuuse hee Deen subsitted for sur decision 
Upon an abstract of the record and a brief of complainant, 
the defendants baving failed to appear and argue the caae, 
either orelly or by = brief, Se attempt has Sen aade by 
any of the parties te restore or supply the miasing record 
although every opportunity has been afforded the parties 
so to Ge. 


Sotwithetanding the meagreness of the assistance 
of counsel in presenting the cause to this court, we are 
constrained from the exuaminstion we have given the abstract 
and brief filed, by & caryeful perusal and study thereof, to 
affirm the decree entered by the learned chaneslior rho 
heard the cause in the Girouit Gourt. 


Yhe bill of complaint sesks to enjoin the éefend= 
ante from persisting in libelliing compleinant and the geebling 
‘commodities which it is engaged in selling. 
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The bill sets forth that complainant is a 
corporation engaged in "wanufacturing and selling automatic 
slot device vending machines, automatic slot device machines 
and automatic slot device weighing scales” in Chicago, and 
that defendant corporation for more then a year last past 
has been engaged in the business of selling “automatic slot 
device machines of various kinds, but is not engaged in the 
business of their manufacture, the major or principal part 
of its business consisting of dealing in, exchanging and 
selling used or secondhand slot device machines made by 
various manufacturers thereof", and charging defendants 
with in various ways and in written publications libelling 
the products of complainant and thereby injuring them and 
their business in selling the same. 


It is not deemed essential in the conclusion at 
which we have arrived, as already indicated, to recite the 
evidence heard upon the trial. 


The chancellor dismissed the bill for want of equity 
on the legal theory that complainant did not come into equity 
with clean hands, as demonstrated by the averments of its 
bill and the proofs had in support thereof. Complainant 
admits in arguendo that a statute entitled An Act to prohibit 
the use of clock, tape, slot, or other machines or devices 
for gambling purposes" was in force June 21, 1895, and that 
this court construed said act as rendering unlawful the 
possession of such machines by anybody within the state, 
including manufacturers. See Sec. 321, Ghap. 38, Cahill'’s 
1925 Statutes. However counsel contend thet that statute was 
repealed by construction by the Act of July 11, 1919, entitled 
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"an Act to protect all counties in the State of Iliinois in 
which there are United States Waval Stations, and military 
posts of the first class from slot machines and other gambling 


devices," 


It is our judgment that the Act of 1919 in no way 
repealed the Act of June 21, 1895. It was simply en act 
passed with one object in view as stated in the title of 
the act, and had no reference to or effect upon the statute 
of 1895. We think it clear from the averments of the bill 
that all the parties were in pari delicto, and did not come 
into court with clean hends, as is required by those who 
appeal for relief for wrongs to a court of conscience. A 
special demurrer to the bill, had it been interposed, might 
have been sustained on that theory, as the fact of complainant 
endeavoring to protect its sale and manufacture of gambling 
devices is apparent from the averments of the bill. 


The nesrest case that we find, analogous to the 
questions before us in this case, is the one which influenced 
the chancellor in arriving at his decision. It is the case 
of American University v. Wood, 294 Ill. 186. The argument ©. 
that defendants are not injured financially by the manufacture 
and sale of gambling devices by complainant, as set forth by 
the bill, is not at all pertinent to the righte of the parties 
here involved. The law is aimed agninst the manufacture and 
sale of gambling devices of the nature manufactured and sold 
by complainant, as set forth in its bill. To afford complain- 
ant the relief prayed would in effect be sanctioning its dealing 
in gambling devices prohibited by the statute and thereby 
thwarting the purpose and intent thereof, Such a statute is 
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of public concern, to be enforced by the courts against 
all parties seeking to evade its salutory provisions, 


As said by the court in case supra: “As & general 
rule it is required that the wrongdoing or fraud of the 
complainant, to bar him from relief on the ground that he 
comes with unclean hands, must be connected with the subject 
of the litigation and have some relation to the rights of the 
parties arising out of the transaction. * * * It is true, 
the fraud and wrongdoing of complainant did not affect the 
private rights of defendants and afforded no justification 
in morale for their seeking to profit by exposing them, but 
on the ground of the public interest and policy we do not 
think complainant's grievance is of a character to be re- 
dressed in a court of equity. The misrepresentations of 
complainant in the conduct of its business affected the 
public, and it would seem a atrange thing if a court of 
conscience should be required to protect a suitor in the 
commission of a fraud upon the public. A court of equity 
is a court of conscience and will exercise ite extraordinary 
powers only to enforce the requirements of conscience, It 
is no part of its function to aid @ litigant in the promotion 
of a fraud upon the public. These views find support of 
Primeau v. Granfielad, 114 ¢.¢.4. 549, writ of certiorari 
denied 225 U.S. ‘708; 4 A.L.Re 92, div. 6 of note; 16 Cyo.148; 
Manhatten Medicine Oo. v. Hood, 108 U. 3. 218. To our minds 
the principle seems so sound that we think it should be applied 
here even if it has not ween previously applied.* 
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This case is so strongly analogous to the one af 
bar that we would not be warranted in disregarding it, and 
in the faith of it the decree of the Gireuit Court is affirmed. 


DECAEE AFYIRMED. 


TAYLOR, P.J. AND WILSON, J. OONOUR. 
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OLGA WEIFER, Adminietratrix of the ) 
Estate of Glyde &. Pfeifer, Deceneed, 
Appellee, APPEAL FROM 
SUPERIOR OOURT, 
GOCE COUNTY. 


Ve 
TNS BELT RAILWAY COMPANY OF ca1caco, 
& sorporstion, 
Appellant. 


Opinion filed Oct, 19, 1927, 


uh. JUSTICE HOLDOM delivered the opinion of 
the court. 


This onuse wae submitted to the jury on the 
first sount of a tro count declaration, to which the 


defendant interposed ® plea of thegeneral issue. The 
action was @ case of wrongfully causing the death of 
plaintiff*s intestate, clyde &. Pfeifer, who, at the 

time of the accident resulting in hie death, wae a switch- 
man in the employ of the defendant. The action is besed on 
the defeninnt's violetion of the Safety Appliance Act passed 
by the congress of the United States in 1883, and the sub- 
sequent amendments thereof, in that defendant used and per=- 
mitted to be used on the line end tracks of defendant 

a certain car used in soving interstate traffic which was 
not @quipped with couplers coupling sutomaticnmlly by impact, 
an@ which car could not be coupled or uncoupled without the 
necessity of wen going between the ends of the cars, and 
the defendant then and there used and aoved on its Lines 

in interstate traffic cars which would not couple rithout 
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the necessity of some man going between the ends of that 
ear and the edjoining car for the purpose of adjusting the 
coupler. That on the day aforesaid, by reason of said oar 
not being equipped with a coupler that would couple apto- 
mationlly by impact, without: the necessity of a aan going 
between the ends of the cars, it beonme and was necessary 
for plaintiff's intestate to go between the ends of two 
oare in order to wake & eoupling of said two onrs, and he 

so went between the enda of said oars for said purpose, and 
by reason of the negligence and wrongful acte of the defend= 
ant, plaintiff's intestate was then and there caught and 
crushed between said two cars, and plsintiff's intestate was 
injured and as a result of said injuries died on the Sth day 
of April, 1925; alee alleging and naming the defendant sure 
vimors of the intestate; ulleging that they suffered pecuniary 
damage by reason of the wrongful death of the intestate in» 
the sum of $40,000. 


The Ghicago & Western Indiane Railroad Company was 
originally named a defendant, but the cause was dismissed as 
to it and subsequently proceeded to trie] agrinst the temain- 
ing defendant, the Belt Railway Gompany of Chicago. 


There wees & verdict of guilty with demages assessed 
at the eum of $27,000. Defendant interposed motions for e 
new trial and in arrest of judgnent, which the court overruled, 
and gave judgment on the verdict, to reverse which defendant 


prosecutes thie appeal. 


Plaintiff after putting in her proofs rested her 
case, whereupon defendant declined to offer any evidence, 
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The cause vent to the jury on the uncontradicted proofs of 
plaintif?,. 


Defendant alieges for revereal errors in admission 
of evidence, erroneous rulings of the court on wotions, faile 
ure of the court to instruct the jury on the motions of the 
defendant to find the defendant not guilty, and improper ree 
| merke of oounsel, 


The crucial question for solution here is, + Does 
the evidence show, with all reasonable inferences to be 
drawn therefrom, thet the car which the intestate was atteapt- 
ing to couple when he set his death was equipped with couplers 
coupling automatically by impzet and which could be coupled 
without the necessity of men going between the ends of the 
oars, ae provided by Section 2 of the Federal Sefety Appliance 
Agt? 


The #ole witness, who toatified regarding the 
accident, was Perry Thurber, who at the time of the aecident 
was & switehmen in the employ of the defendant. He testified 
at the instance of the claintiff, Thurber at the time of the 
Secident was a member of a ewitohing crew working on tracks 
adjoining the track on shich plaintiff's intestate was en- 
gaged in coupling osrs. fhurbver was working on track Ho. 36, 
and plaintiff's intestate wae working on track By. 37, which 
was north of 36. On the track on which deceased was working 
an engine was attached to a train of cars to the west, He 
was walking from east to west making couplings wherever he 
found the care were not coupled together. He gave signals 
to the engineer directing the movement of the cers; that the 
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deqeased was doing practionily the same work on track 37, 
the only difference being that there wos no engine on 
Thurber’s onre, At the time of the accident deceased had 
ooupled up fifteen care. There is no dispute but that the 
care were engaged in interstate commerce. The cars that 
deceased wae engaged in coupling at the time of the acci-~ 
Were a tenk car ond a be™ oar hetween which he was crushed, 
and ae a result thereof died within fifteen ainutes there- 
after. 


There was no @y® witness to the scecident, Thurber 


reeponded to an outery of deceased, went to his asaiatance 
and found Wim caught between the tank and the box ‘sar, 


Thurber gave the engineer the signal to go ahead, which he 
did and thereby released the body of plaintiff's intestate. 


Thurber in describing the drawbar on the bex car 
said that it wos attached to draft timbere under the car 
and had « lateral of side motion giving it about two inches 
play on each side of the draw bar. in meking a coupling 
the first movement is to raise the lifting lever; thet 
releases 2 lock on the inside; the next thing is to adjust 
this draw bar in a line with the draw bar that is going to 
be coupled onto, if it is out of linej;that is done by the 


movenent of the draw bar from one side te the other, if 


a draw ber of this sini) eam om this box ear would be moved 
as far ae the meehenism would perait it to move te one side 
or the other, the coupling could not be made without a 
movement of the draw bar on & line with the other draw bar; 
it haa to center, On this box car there was no applience 
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that could be used for moving the draw bar and getting it 
in proper alignment that could be done outside of the car; 


that to move that kind of a draw bar it has to be foreed 


over either by prying it over or kicking it over, somee 
thing to move it; that there was about two inches play on 


@ach wide of the draw ber, allowing the draw bar to move 

: a short distance, about tro inches on each side; that in 
making a coupling on couplers of this character the first 
movement is to raise » lever on the timber; that the next 
thing is to adjust this draw bar to a line with the draw 

bar that you are going to couple it on to if it is out of 
line; this is done vy the movement of the draw bar to one 
side or the other; that the method provided for moving this 
kind of a draw bar was to move or force it over, eithe® by 
prying it over, kicking 1% over, SOM@thing to move it/over; 
that the draw bar weighed between 200 and 300 pounds; that 
the coupler on the tank car was substentially the same as 
that om the box ear, the pin Lifter being » littie different. 
And thie Witness further testified that there was no applience 
to his knowledge that could be used for moving the draw bar 
and getting it in proper alignment that could be done outside 
of the oar, and that there was no means of getting a draw bar 
which was out of alignment beck to cemter except for 2 man 
to go between the ends of the car and force it over by prye 


ing it or Kicking it. 


After the accident the witness Thurber returned 
to the oire snd coupled up the box car and the tank car, 
the care which deceased was endesvoring to couple when he 


oame to hie death, 
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This teatimony of Thurber was objected to on the 
ground substantially that some change might have ocourred 
between the time of the accident and Thurber's return end 
coupling up the cars. We think that a sufficient anewer 
to this objection is that if there Wad been any change, 
the instrumentality being solely in the hands and under 
- the control of the defendant, it cowld easily have so proven. 
This evidence of Thurber was the best obtainsble and of 
coursed was subject te contradiction by defendant. 


It io true that to the waterial portions of this 
teatimony the court sustained an objection againat the pro- 
test of plaintiff's counsel. As this court said in Erickson 
v. Bvete, 200 111. App. 151, “Where = party prevents proof 
by his objection, or proouree its exolusion, he eannot object 
thet such a fact is not proved. Hahl v. Brooks, 213 Ill. 134; 
Hepler v. People. 225 111. 275; Owen v. Grumbaugh, 228 121, 
386. ## Therefore thia case must be treated as if appellee 
made the proof which she sought to aake.* 





When the defendant moved for an instructed verdict, 

the evidence regarding the draw bar end the coupler was 

such, that wnoontredicted, the jury might ressonably cone 
Glude that the coupler rould not couple automatieslly by 
impact 2nd not at #11 without dectaged going between the 
ests to handle the draw bar to bring it in alignment with 
the coupler to make the coupling, and that in so doing 
degeased met with the injury that resulted in hie death. 
They might so find from the evidence and the envigoning 
circumstances, in the absence of countervailing proof. 
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Defendant rested ite case on the proofs of pimintiff and is 
bound by the record as he left it. By denying defendant's 
wotion for an inmetructed verdict, the court in legal effect 
held that there was sufficient evidence adduced by plain=- 
tiff to warrant the jury in finding a verdict in plaintiff's 
favor, and in this we concur and hold that in denying defend- 
eant's motion to inetruet a verdict in its favor there was 


no error. 


While it is true there is no direet evidence as 
to why the deceased went between the cars, still from ali 
the evidence adduced by plaintiff, ineluding the evidence 
erronesusly exeluded by the trial judge, with 211 reason- 
able inferences to be dyawn therefrom, the jury were justi-e 
fied in oonsluding that the deceased onmme to his death by 
necessarily going between the box and the tank car to sake 
the ooupling for the reason that the coupling gould not be 
made automntically by impact. As said in Hyers v. Pittsburgh 
Gon) do., 253 U8. 184; *In our opinion the trial court 
properly left the question to the jury upon testimony which 
when fairly considered might sustein the verdict.* Reason- 
able men in coneidering the proofs might conolude that de» 
ceased necesshrily went between the cars for the purpose of 
moving over the draw bar to wake the coupling. All that was 
necessary, for the jury to draw the inference that deceased 
went between the oars for the purpose of moving the draw bar , 
wag that *the ciroumetances must be logically such that the 
jury may deduce the fact from them by some process of humen 
reasoning." (1 Moore on Facts, Sec. 596.) Overstreet v. 
Norfolk 5%. Ry. Co., 358 Fed. Hep. 565, was = cas@ in which 


the trial court directed a verdict for defendant. In ree 
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versing the action of the court, the eirouit court of 
appeals said: *We are of the opinion, after painstaking 
study of the testimony, that enough Fas shown on behalf 

of the plaintiff to warrant submission te the jury, and 
it was therefore error to direct a verdict for the defend- 
ant.” (ting numercus cxses to sutain this dictum of 
the court.) See alse Donegan ¥. Baltimore & B.Y. Gos, 
165 ibid, 868. 


We find nothing improper in the argument of 
counselyfor plaintiff either to the jury or to the court 
in aupport of eny motions wade during the trial. He had 
® Tight to argue from the evidence the question of the 
misailignnent of the draw bar, and to give the jury hie 
view of what the evidence in his opinion proved on that 
question. either was it reversible error te prove 
the expectanoy of life of deceased at the time he met 
hie death through the couplers, between the box and the t) 
tenk oar, not being in such condition as to enable thes to 
be soupled automatioally by impact. The couplers on the 
end of the tank aud box ears being in the condition in 
which they were praven to be at the tine of the aceident te 
deceased, wae a violation of the Federal Safety Appliance 


Act, Supra. 

We do not find any error in the admission of 
evidence on the part of olaintiff, although as above pointed 
out, relevant evidence proffered by plaintiff was erroneously 
rejected at the instance of defendant. 
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fhe rights of the defendant under the law 
were preserved to it in the trinl of the case, and ve 
find ne merit in the contention of defendant, that in 


the triel court it wee denied the equal protection of 
the laws in violation of the fourteenth amendment to 
the constitution of the Tnited ftates or that the judgment 


entered against it on the verdiot of the jury was in 
derogation of ite rights under the Federal Employers 
Liability and Gafety Appliance Act, or that the defend- 
ant therebylwas derived of ite property without due process 


of lav, 


The trial in the superior court was fair and in 
accord with the lew, and @s we fail to find any error of 
& reversible nature in the record before us, the judgment 
of the superior court is affirmed, 


APF ITRMED, 


TAYLOR, P.J. AND WILSON, J. cONGUR, 
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SAMUEL WENIG, 
Appellee, APPEAL FROM 
MUNICIPAL GOURT 
Vo 
OF GHICAGO. 


QHARLES MATLIN, 
Appellant, 
Opinion filed Oct, 19, 1927. 


UR, JUATICE HOLDOM delivered the opinion of 
the court, 


In the Municipal gourt on a trial before « judge 
thereof without a jury, plaintiff had judgment for $1129.15, 
to reverse which defendant prosecutes thie appeal. 


This action srises out of » joint enterprise 


in the building of 2 gurage, plaintiff selling his interest 
in said garage enterprise to the defendant for, as he claims, 


the sum of $14,129.15. Defendant contended that the cone 
tract was for $15,000, On Deceuber 34, 1924 defendant paid 
plaintiff $6,006, and on Janusry 16, 1925 paid him $7,000, 
and on the $7,000 cheek evidencing the payment there was 
endoreea: "Paid in full as per agreenent in DaleeDewey 
garage tvaneaction.“ At the time of sending the $7,000 
check to the plaintiff the defendant left for Galifornia 
and remained away from Ghicago more than 4 month. 


Defendant, when he sent the $7,000 check to the 
plaintiff, knew that plaintiff needed the soney, and accorde 
ing to hie own evidence he knew that he owed wore than the 
amount of that check. There is nothing in the evidence to 
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indioate that there was any talk or argument between the 
parties disputing the amount claimed by the plaintiff. 
Plaintiff erased the endorsement on the check and esllected 
the amount of it through his bank. Refendant’s contention 
is that the receipt of the check with the accompanying 
endorsenent thereon and the collection thereof constituted 
An law an Seoord ond satisfaction. He further contends 

that hie defense is sustained by 2 prepondersnce of the 
evidence, However, the trial being before the judge without 
the intervention of a jury, it was the province of the judge 
to weigh the evidence, and to decide from the testimony on 
which side wis the greater weight or preponderence of the 


proof, 


It seems clear on defendant's own evidence that 
$129.13 wore than the amount of the $7,000 eheok was at th 
time of sending the check due to plaintiff, consequently 
thore gould be no accord and satisfaction in law because 
the elenents which constitute an accord and satisfaction 
were entirely lacking. it was for the court to determine 
the weight of the evidence, A greater number of witnesses 
does not in itself aonstitute a greater weight of the 
evidence, The question for the gourt ie the weight of 
the believable evidence and its probative force. The 
virtual admission of defendant thet there was more than 
67,000 due plaintiff et the time he sent the $7,000 check 
destroys his contention that there was an aceerd and satis- 
faction by reseipt of the sheck with the endorsement thereon, 
as froa hie own evidenes he sent less than the amount he knew 
to be due. A careful reading of the evidence o@ all the 
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witnesses impels us to the conelusion that the learned 
trial judge wee justified in holding from the evidence 
that the preponderance thereof was ag contended by the 
plaintiff, Iga similar case of a contrariety of witnesses 
the court said in Sohroeder v. Haleh, 120 I11. 403: 

"Tis equilibrium may be destoryed by surrounding cire 
 Cumstances." 


The learned trial judge undoubtedly concluded 
from the conduct of defendant in sending the check for 
$7,000 and then departing from the state and remaining 
avay more than a month was intended to lure the pleintiff 
into reetiving end collecting the cheek, and thereby raise 
the question of secord and satisfaction. And as said by 
the court in Gonway v. City of Chicago, 219 111. 295, soe 
we eny here; “We do not agree to the contention that be- 
ohusé two witnesses testified one way upon the main fact 
and two witnesses another, there was not or eculd not be 
a preponderance of the evidence. The evidence is weighed 
not couhted, and where the eourt has before it witnesses 
testifying in a cause, thero are many things that enter 
into consideratiog in determining the weight of the testie 
mony and reaching the conclusion upon the question of & 
preponderance." We think this cage sustains the conclusion 
at which the court arrived on the weight of the proof, 


In People v. Pfubl, 275 I11. 243, the court enid: 
“If there appears to be inherent evidences of the truth 
of one statement and the contradictory statenent is unreason- 
able or carries with it suspicion, doubt and disbelief as 
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to ite sincerity and truth, it would be entitled to little 
or no credit and weight." And we think the trial judge 
was justified in treating the evidenceof defendant as 
unreasonable, and with doubt and disbelief as to its 
sincerity and truth. 


There is no evidence in this record which would 

; warrant holding ae a matter of law that the $7,000 check 
with its endorsement, constituted an accord and satisfaction, 
for defendant testified: "Wenig and I never had any dise 
pute what was going or coming and the first time 1 knew 

that there was any dispute 8t all wae when I got the check 
for $7,000.00 back from the bank and the writing on the 

back seratched off," 


in Ostrander v. Soott, 161 111. 339, the court 


eaid: *The authorities are numerous and uniform that 

& payment of a pert of a fixed and certain demand which is 
due and not in dispute is no satisfaction of the whole 

debt, even where the creditor agrees to receive o part 

for the whole and gives a receipt for the whole demand.* * * 
Thies doctrine rests upon the ground that the agreenent 

for a discharge of the entire debt is without considera- 
tion, But it is Limited to oases where the debt is of 

the character stated." 


fhe doctrine of accord and satisfaction is well 
stated in Corpus Juries. Vol. 1, page 559, in the follow 
ing language: “Where the debt or demend is liquidated or 
certain and is due, payment by the debtor and receipt by 
the creditor of a less sum is not a eatisfaction thereof, 
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although the creditor agrees to accept it as such, if 
there be no release under senl or no new consideration 


given. * 


We see no good reason for reversing the judgment 
of the triel court, and it is affirmed. 


JUDGMENT AFPFIRBED. 


TAYLOR, f.J. AND WILSON, J. GONOUR. 
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ROGER E. APPLETARD, 


Appellee, 
APPEAL FROM 


ve SUPERIOR COURT, 
HARRY 0, STUART, et al On appes — 
et a 1 
of FARMERS & MERCHANTS BauK OF 
LELAND, TELINOIB, 


Opinion filed Oct, 19, 1927, 


BR. JUSTICE HOLOOM delivered the opinion 
of the curt. 


Op Februsry 24, 1923, Roger Appleyard, as complain- 
ant, filed his bill to foreclose a trust deed made by Harry 
& Stuart and wife to Homer GH, Sehnelder, trustee, conveying 
certain premises in Chicago, to secure = principal indebted- 
nese of $12,000, The apveliant, Farmers & terchante Bank of 
Leland, Illincis, was made a defendant os the holder of an 
indebtedness secured by trust deed made by the Stuarts te 
Homer H. Schneider om Weareh 9, 1923, to secure an indedtede 
ness of 22,000, and which last named trust deed wae subject 
and euberdinete to the lien of the trust deed to Homer H. 
fehnelider, truates, sought to be foreclosed in the bill of 


Roger E. Avpleyard. 


The aa jor provisions of the trust deed to Schneider 
were set out in the Appleyard bill, The Stuarts were non- 
residents of Illinois, ao that no personal servite could or 
was had on them, and in consequence thereef there could be 
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“le 
no personal judguent ageinest them in the foreclosure suit. 


Under the provisions of the trust deed complain- 
ant prayed for the appointment of a receiver to collect 
the rents, ¢to. on filing the bili. Subsequent te the file 
ing ef the Bill a» decree of foreclosure was entered, which 
deoree inter aii found that it was provided in ssid trust 
deed: 

"Third - That * * *, the eaid Harry ¢. Stuart 

and Plerence J. Stuart, his wife, conveyed to Hémer 
i. Behneider, as Trustee, the following desoribed 
real estate, to-wit * * * together with all rents, 
issues snd profits of said premises, * * * released 
and waived * * * all right to retain possession of 
said premises after any default in paynent, ete., 

end thet upon the filing of a bill to foreclose 

said trust deed a reeciver might be appointed with 
the usual powere end duties of receivers in Ghancery.* 

& gale wae hed under the decree end the master 
making the sale in his report of sale showed a deficiency 


between the amount due complainsnt and the sum realized st 
the sale of $3467.85, In approving the master's report of 
gale the surt found that the grantors in the trust deed 
foreclosed conveyed the premises deseribed in ssid trust 
deed and aaid master’s report, together with sll rents, 
desues end profits of said premises, as security for the 
indebtedness due the complainant, and that it wes further 
provided in said trust deed that upon default the legel 
holder or owner of the notes described in said bill of 
complaint and truet deed, or the trustee should have the 
right to iamediately foreclose said trust deed, and that 
wpon the filing of a bill te foreclose said trust deed 

& receiver might be appointed with the usual powers of a 
reteive® in chancery, and especially with power te collect 
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the rents, isgues and profits of said: premises during 


the pendency of such forediosure evit and until the 
time to gedeem from any sale thet aay be made under 


any devree foreclosing eaid trust deed shall expire; and 
it wae further ordered that ¥. F. donlon, “heretofore appoint- 


ed receiver of the premises foreclosed herein, shall con< 
tinue to act as such receiver for seid premises until the 
further order of this court." 


The receiver's report showed a balance of €4,071.67, 
available for distribution after the payment of all receivere 
ship expenses, and thereupon the court entered the fol lowe 
ing order: 

"and now coming on to be heard the written 

sotion of Roger E. Appleyard, complainant herein, 
that Willian F. Gonion, the receiver heretofore 
eppointed by this court for the premises described 
in said bill of complaint, be directed te pay to 
complainant the sum of $3467.85 found due him under 
the order entered by thie eourt on the 22nd day of 
December, 1924, with interest from such date.* 

And Gonlon as such reosiver be ordered and directed 
to pay the last mentioned amount te complainant Appleyard 
“in payment of the deficiency found due the complainant.* 
From thet order this sppesl isa prosecuted by Farmers & 


Merchants Bank of Leland, Illinois. 


It is eontended by the appellant bank that it 
was error in the court in directing the application of 
the rents collected by the receiver during the pendency 
of the suit and during the period of redemption, because 
sompleinant had no lien thereon; that the cause of action 
based on his sertgnge was merged in the decree of foree 





| 

. 

F , ode tirmw bas tbe rato bere? dogs 20 yonmoane 96 
iy ‘qebaw oben sc yan tad? efae ua mort meebar ap omit 
1 en marhersdemare eterna serge ign 
| stndogga oxeotensd® \Roincd .U .N zait betobte sodruit saw at 
i crate Linda: aetenedchaselewseh ventany- att maieoraatiaile 


ayn , "ruse ade te rebwe qedeget 


Wi: 179.110408 29 somdfed & bemode trOGer stawtivoes ft J 
— stovisoor Efe Yo tanayag edt Yetta mottediraetd vot sidafteve 
te rol fet ede bevetas tune née aoqueredt ban eowangte gta 


. . leaps — ? ea, * 
—— 
— om fac) 4 watt 7 ba 
ot ot —— Latques te a hie std 
Wie ca Lele c@ ue Fame ater eo beatten Sieh Oe. 
Sete doe mort —— | iw — — > Te A 
| betoorth bas berehxe ed xeviapss dows us a06ad hath ‘ 
| seecuibinn ventas: sh Givianideenaemn aul seule 
ie "Pasa. siques ang. faut> nas? Wralolteh ade Yo tromyaq ak? 
| 4 exomtat wW Detwvesesq st Lavqqn oft sehae tadt mort 
. eploatiti .basled % Aull staedotel 
: of Sate Sood tmalleqgs df yo babavtnoo at at |) '*' 


woushaeq ott gaixwb tavivonr adt WW hefediiee aamex off 
saveeed to ttomober Ys igi, © nt yairys Bae Give elt Bo 
_Mektes % eayan oto tadi yosrodt. ert on bid dinates 
eorot to vesosb od¢ mi haytes cow tgeyrtoes até oo buaed 


Gy “tae at 


+ ye 
ee 





to aottadtiogs ed¥ gettowetd at ¢ruoe eft AE xorre saw 


MA J ‘ Ore whe 7 


"Gh es 


ole 


Closure which did not reserve a Lien om the rents, and 

that no deficiency deoree was rendered against the mortgegors 
Or against any one, so that complainant was net entitled 

on motion to the rents in the bende of the receiver, and 
thet the appellant bank is entitled to euch rents to pay 

ite claim under its note and trust deed, 


The appellant benk further contends that the 
express lien on the rents and profite is neither averred 
in the bill ef complaint, nor found by the deoree, and 
there is no deficiency decree agninst any! one and consee- 
quently complainant ie not entitled to any of the rents in 
the hands of the receiver. 


If the contentions of the appellant bank were 
well taken on the questions of fact atated, there could be 
no difficulty in solving these questions in favor of the 
appellant bank, but unfortunately for these contentions, 
they are not sustained in any wise by the record. Gomplaine 
ant Appleyard's trust deed not only pledged the land es 
‘security for the indebtedness, but aleo the rente, issues 
and profits arising from the mortgaged premises from the 
time of the commencement of the foreclosure proceedings until 
the expiration ef the tine of redeaption. Therefore come 
plainant hed two funds to look te for the payment of his 
@laim, she land being the principsl security, and the rents 
& seoondary sequrity. then from the sale of the sortgaged 
Premises the amount due failed to be realised and proved 
inadequate for that purpose, then complainent had the 
Fight to have reegurse upon the rents colleoted through the 
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reociver during the perio@ of redemption. 


The authorities relied upon by the appellant 
bank would sustain their contentions ae te the law if 
the facts upen which the lar ia predicated were suse 
tained by the proofs. A sale of the land under the trust 
deed exhausted defendant's rights thereunder as to the 
‘land, but as hie debt had not been fully paid by the 
gale, he had # right to resort to the rents collected 
through the reociver during the period of redeaption, 

It is & dual security. 


it appeared from the averments of the bill, the 
trust deed being incorporated therein, thet the sortgaged 
premises “together with «11 rents, iseves and profits of 
said premises * * * (were pledged as security) hereby 
relessing andwaiving all risht to retain possession of 
enid premises after any default in payment or breach of 
any of the covenants or agreenents herein contained," 
The bill further averred that “upon the filing of a bali 
for that purpose the court in which such bill is filed 
may at once and without notice te the grantors or any one 
Claiming through or under them, appoint a receiver with 
the uguel powers of receivers in chancery, and especially 
with power to collect the rents, issues and profits of 
gaid mortgaged premises during the pendency of such foree 
closure euit and antil the time to redeem from any sele that 
may be made under any deerse foreclosing this trust deed shall 
expire;* and the bill likewise prayed "that a receiver may be 
appointed upon the filing of this bill of eompleint with the 


he ' be “-_o 1 i \ j 





+ 


2 


hmer ah —* abot ; te bots "i elie aaah 
LS obit tha 8 a eA e — oa &* od 


? cinitahibiantaicehiitiesttiiteabtimiia sake 
ae 1 wal oft of aa enoisanéaes si arcs Mr 


Ea ——— — — 
oR edt of an rotiauerodt of date en abas ted boreuadse boop 
en “ede wh big Ultvt aved ton bad tdsb wht bs tud baat 
Be mt — betes iloc agaer ‘odd of #xeeer of tiytt ‘s bad of etme 
see _ snsteqnabor te Detceq edt yauah eovivews aA Agvet 
‘ * ne “Weriee es tind 'a'Gl Ge 


ia —J J X dais a 


edt ,ffid edt Yo stasaxeve ont — ———— a 
begagexoe edt ded? ,atoteds batareqteoak gated boob tet? 
to at itera hus aoveel etree Kile sete ceittegos ** 
————— (etxuo%e ue Regbetg orn) — + * pealnony bias 

Ye wotsvonnce mister of tity is ei nlc lal 
“Ye dosond to teemyag ah — wa vette woetwong bisa 
. bonicsaoe atored at aa neerys 0 ⸗aaisred ‘ede to y was 
Ltd @ te gattir ods oq sad ‘boerove cadet ‘Hie eat 
petit et iid dows fotde at —— ovortuy tatd ‘rot 
eac Wis to. euohmeny odd ot oo tten Puede tw bus some te yan 
dehw xevieoor @ falougs .wedt cobas 26 dynorde —R 
uUlstesqer ban Vteas fla at stovivoor to eremey, one 
te ati torg bas ¢aveat Ree ot? toollos of 19703. so he 
eorot douwx te youohaeq ‘odd gatuh opetaetg bogendtoc bias 
add olan yan wort mechbox of outs ods tisaw tan thee oxuselo 
Lady bowed tuwxt eld yateoloetot eosoed yaa tebaar dba oo yan 


ed yan Tovieost & tart" boyata eetwedif (Lid oft has yonkers | 


ett dtiw tnisiowoo to L1id etat Yo gaktht ons aoqu betategan 





—⸗ 


— — —— — — 
oS ee ee » 


eo a 


< 
oa e 


ote 


usual powers of receivers in chencery, and under aniin 
aceordance with the terms of the trust deed being fore- 
closed, to take immedieste posseseion of said premiees 

and to receive and to operate, manage and lease the said 
premises, and receive and collect the rents, issued and 
profite therefrom during the pendency of this suit and 

‘until the several amounts due orator with interest thereon 
with intereat at 6% from the date of anid decree may be pnid.* 


At the foreclosure sale the land only was sold but 
the secondary security, the rents, was not sold, and therefore 
there was no merger of one security with the other. 


What wag said in First Hational Gank v. Steel Co., 


174 Tll. 140, ie equally applicable to the facta in the in- 
etant case. There the court said: 


"It could not be ascertained until after the sale. 
whether there would be a deficit requiring the appoint- 
ment of a receiver to collect the rents and profits 
during the time of redemption. Unier the decree of 
foreoslosure the property described in the mortgage 
wag sold. The rents and profite to accrue during the 

od of tion were not sold and no order could 

entered until it was ascertained at the foreclosure 
sale that the mortgaged premises were insufficient to 
pay the indebtedness evidenced by the mortgage, * * * 
Here the receiver was properly appointed after the fore- 
Closure decree and sale, as the security of the steel 
company was not exhausted by the sale. Moreover, the 
necessity for the appointment of a receiver and the 
collection of the rente and profits and their epplica- 
tion to the payment of the deficiency did not appear 
until after the foreclosure decree and sale.* 
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the court held, as we hold here, thet the necessity for the 





application of the rents in payment of the mortgage debt 
pay usually not appear until after decree and sele, whic 
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is the same in the instant case. fhe amount of the 
deficiency 41d not appear until after the meter's report 

- Of gale came in, and as the court im case supra said: 

"If an appropriation of the rents on the indebtedness is 
justified by the surrounding facts before sale, we see 

no good reason why the same and sore weighty facts existe 
ing after the sale may not warrant a similar proceedure, 
the security, plainly, ia not exhausted by the anle, for 
there ia # fund included in it which is seoondsrily liable. 
It is true, the mortgegee hae elected to foreclose and sell; 
but then he has pursued that remedy to the end ond without 


getting satisfaction of thie debt, and he may avail himeelf 
of any just and equitable means of collecting the residue, 


** © We hold, then, both upon the principleavef equity 
that lie at the foundation of the chancery court, and upon 
authority, & receiver amy sometimes be allowed after devree 
and sale, and that a mortgagee does not, in all oases, 
exhsust his security by a foreclosure and sale." 


The facts in the case at bar are consonant with this 


judioial dicta. 


Owsley v. Heevos, 179 111. App. 61, contains ali the 


material elements present in the record before us. 


In Schaeppi v. Bertholomae, 217 111. 105, the court 
decided that when the lien of the trust deed is enforced by 


a sale of the property, the mortgage or trust deed had expend= 
ed ite full fores and that the property is no longer subject 
to its provisions, but in recognizing the distinction bee 
tween lands and rente the court said: "If however, the 
premises were inadequate security, the person liable te pay 
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the indebtedness insclvent, the person in possession of 
the promises committing waute, or equitable grounds were 
shown ond any part of the deoree of foreclosure was not 
aatisfied by the sale, the court in which the foreclosure 
suit wae pending might, through a receiver and not othere 
wise, appropriate the rente, issues and profite arising 
‘from the premises during theperiod of redemption for the 
purpose of paying the portion of the indebtedness which wa» 
not satiefied by the sele of the premiaes,. * * ** 


there was no objection to the continustion of 
the reosiver after the sale, His appointment was continued 


for one purpose and one purpose only, viz, to collect the 
rents of the mortgaged premises during the period of ree 
demption, which rente should be applied as they were 

leas the expenses of the receivership, to the payment to 
complainant of the difference between the amount found due 
him by the decree, and the amount for which the property 
was sold at the master's sale, 


Such wags the procedure in the decree appealed 
from and we bold that in 1% there was no error, and there= 
fore the decree appealed from is affirmed, 


AFFIRMED. 


TAYLOR, PJ. AKD WILSON, J. cOMCUR, 
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ADVANGE HILL AND LUMBER COMPANY, 


a oorporation, 


Appellee, 
APPEAL FROM 


ve SUPERIOR COURT, 


GOOK QOURTY. 
WOODWORKERS TOOL WORKS, INC., 
a corporation, 


Opinion filed Oct. Lo. 1927.6 


MR. JUSTICE HOLPOM delivered the opinion 
of the court. 


This action is trover, 2 aurvival of the 
fiction of the common law, averring that on the 15th 
day of August, 1924, plaintiff was lawfully possessed 
ef certain property set forth in the declaration, and 
being so possessed, lost the same, and that same came 
into the possession of the defendant by finding. ‘The 
lesing and finding port of the declaration is fiction, 
the fact being that in these actions where the plaintiff 
succeeds, the defendant wrongfully seized the personel 
property in dispute and converted the same to his own 
use, That is what ocourred in the case at bar, 


The cause was tried by the judge without the 
intervention of « jury by agreement of the parties. 
The court, after a full hearing, found the defendant 
guilty, and asseseed plaintiff's damages at the sum 
of #350. After making motions for 2 new trial and in 
arrest of judgment, whioh were overruled, the court 
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entered judgment on the finding, and the defendant 
brings the reoord here for reversal. 


fhe title of plaintiff to the property in 
queation was obteined under certain judgments in the 
Municipal Court of Ghicago, and judgments and execu- 
tions against Louie Smokiski and Stanley Starciak, part- 
‘ners doing business under the name of Public Parlor 
Furniture Company, The regularity of the process and 
of the sale is not in dispute. The defendant claine the 


property under a mortgage given by Louls Smokoski clain- 
ing to be doing business ag the Public Parlor Furniture 


Company. There is no dispute but what Smokoski and 
Starciak were partners doing business under the name 

of Public Ferlor Furniture Company. The defendant in ite 
brief asye; *We will eoneede without, however, admitting 
such to be the fact, that the plaintiff's liens, under 

ite exequtions, were prior liens to that acquired by the 
defencant under its chattel sortgnge.* : 


The contention of defendant ie thet the bailiff 
of the Municipal Court stated at the sale that the property 
was 801d subject to the chattel mortgage of Stanley Star- 
eisk,and that the doctrine of estoppel in peie preclades 
Plaintiff from claiming to the contrary. However, the 
triad judge in effect ruled out the Stanley Starciak 
chattel mortgege, and held that it was not a lien. ‘The 
property was partnership property of Starciak and Smokoski, 
who were partners and comprised the firm of Public Parlor 
Furniture Gompany, and as Stareiak did not join in the 
chattel mortgage, the mortgage by Smokoski did not have 
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the effect of conveying the partnership property therein 
named, the judguents were against the partnership and its 
property was levied upon and sold to plaintiff, 


Plaintiff denied that the bailiff made the 
etatement cleimed by the defendant that the sales under 
the tunicipal Gourt executions were made aubject to the 
Smokoeki chattel mortgege. The return of the bailiff 
wae that he sold "all the risht, title and interest® of. 
the defendants under the executions, That return is con- 
@Glusive on all the parties snd those claiming under them, 
it oamot be attacked colleterally. Joledo Computing Gosle 
So. ¥. Jobngon, 194 111. App. 159. 


The court emid in ghirk v. Ry. Go., 110 M. 661, 
*That no one but the defendant in the execution can question 


the sale for irregularity, however gross, especially in a 
collateral proceeding." It is evident that the chattel 
mortgage made by Louls Smokoski was not a lien on the pro- 
perty in question as agninst plaintiff's liens under the 
Municipel Gourt executions suprs. Defendant was not & 
party to the suite of plaintiff in the Bunicipal Gourt under 
which sales were made and eannot in thie proceeding challenge 
the weturn of the bailiff of sales sade under the executions. 
Wo one could make such an attack but the defendants in the 
executions, Gush en attack eannot be made collaterally. 

The doctrine of estoppel in pais has no application te the 
facts in this case, In no case can the return of an officer 
upon & writ be set aside exeept by s chear preponderance of 
the proof. Devis v. Dresback, 61 111. 393; Kochman v. O'Neill, 
208 f11. 110. There is no such preponderance in this record 
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on that question. 


The trial being before the court, we would not 
be warranted in reversing the judgment unless we are 
able to say, which we are not, that the judgment is 
Clearly ond manifertiy against the preponderance of the 
evidence, having in mind that "it must be presumed on 
appeal from a judgaent after a trisl by the court with- 
out a jury that the court considered only competent 3 
evidence.” People v. Asking, 200 Ij1. App. 621. 

The admissible evidence in this record eustains the judg- 
ment of the trial oourt, Therefore that judgment is 


affirmed. 
AFFIRMED. 


“TAYLOR, P,d. AND WILGON, J. GONGUR, 
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pally pase 2461.A. 612! 


Appellee, 
APPEAL FROU 


by. SUPERIOR COURT, 


OOK OOUNTY. 
GHEGKER TAXI COMPANY, 


Appellant. ) 


Opinion filed Oct. 19,,1937, 


MA, JUSTICE HOLDOM delivered the opinion of 
the court. 


Tis is an action on the case for personal 
injuries brought by plaintiff, « passenger in « cab of 
defendant in which plaintiff was riding ae 2 passenger for 
hire at the time of the happening of the accident in which 
he was injured, There was @ trial before court and jury, 
with a verdict of guilty in which damages were assessed 
at the sum of $10,000 against the defendant taxi company, 
upon which judgment was rendered after the overruling 
of ite motions for a new trial end in arrest of judgment. 
Frow that judgment defendant prosecutes this appeal and 
aske for a reversal. 


Andrew Gapaki was aleo a defendant. It wae his 
automobile with which defendant's cab came into collision. 
Bath defendants filed pleas of the general isave separately. 
On the trial Gapski was found not guilty, and he is now out ¢ 
the case. 


og he —8 a ew as — i 


oA tka we tte hie ret. * alge 


B — eet: OL vorenoes ee colnet ha Bagh ew, dane 


Je ee GR AES SAEED MPE GVO, .Y SPB “Meats bar 
i J —— * veers wean wITey ae egies 
J “st “mtn goukt wx) aq Lone h e a ae 
he . aay Mag, .* oat weg Lede mle ae HRD, 
J —2R 
— 10 D 
10% Tegeecang # ae gutbiy ean Rtitat sfq doldw ak ‘tushao kad 
7 otdn at tesdtoos oat Yo patavqgad ode Yo omit odd a oxta 
a sYiut bas $1000 oveled fair? # saw oxest bonutat vow od 
if ‘oaceaas sxew seyonsh doide ot veLluy 20 tolhter a dtie 
| Yaaqwoo ixat tushasteb ads Fun krge 000,018 to ave oat te 
J getivereve od¢ xedte berebaet saw taomghut olde aoc 
r tmombut Ye teorts at bein Latte won 6 x0? enoiten bet bo 
ne Lesqes att engvoscorg tuadneted saempbut tadt aor 
iH ! .faetovet s rot aides 


| etd ose ei — O06 vied Ninian: 

| HOLL IL00 eltunhasted fotde din alidonotus 
-Vletetaqes evacd Leteney ortote veel bellt evanbastob Md ge 
; % #00 won et of baw ,xtlkuy tow havet exw tdeged Late? ede a0 





4&5 


Ze 


The oause went to trial upon the first and 
third counts of plaintiff's declaration. These counts 
charged that the defendant careleesly, negligently and 
improperly drove and operated the taxicab in which plain=- 
tiff wae riding eastward elong Lawrence Avenue, and that 
said Gapski then and there so carelessly, nekligently 
and improperly drove and operated hie automobile south- 
‘ward along and upon Robey street, that the taxicab and 
the automobile then and there came into violent collision 
and the plaintiff was, by reason of such negligence, and 
the said collision, thrown about and against divers parts 
of the interior of the taxicab with great force and violence 
and thereby sustained divers and permanent injuries, both 
externally and internally; that he wae greatly hurt, bruised 
and wounded, and that divers bones in his bedy and limbs 
were broken, crushed and maimed, and he sustained divers 
severe and permanent injuries to his limbs, chest, abdomen, 
spine and internal organs, and also « severe shock and injury 
to his nervobs system, and became sick, sore, lame and dise 
ordered, and suffered great pain and anguish by reason of 
said injuries, and will be permanently hindered and pre 
vented from attending to bia affeire and duties, and was 
compelied to and did expend and become liable for divers 
large sums of money in and sbout endeavoring to be cured 
@f his injuries, etc.; and also charged that defendant 
drove the taxicab in which plaintiff was a passenger at 
a high, dangerous and excessive rate of spead, to-wit, 
at the rate of 40 miles an hour, im violation of the proe 
Visions of the Statutes of Lilinois. 
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The defendant argues for reversal that there is 
& variance between the averments of the declaration and the 
proofs and the giving of three erroneous instructions at the 
instance of the plaintiff. 


It is in evidence that on the 26th day of March, 
1924, plaintiff between two and two thirty in the morning 
engaged defendant's cab at the Rainbo Gardens, Clark street 
and Lawrence evenue, Chicago, and with a young lady entered 
the eab and were driven to her home, which was on St. Louis 
avenue; that the young lady left the cab at her home to 
which plaintiff escorted her, and returning entered the 
cab again, and directed the driver te take hia to his 
residence at the Ghelses Hotel, Wilson avenue, east of 
Sheridan foad; that the cab proceeded east on Larrence 
avenue in the east bound street oar track at a speed of 
about 20 or 25 miles an hour; that plaintiff's attention 
was attracted to the speed of the car and thet he noticed 
& veering of the car out of the car tracks and to the right; 
that after the impact plaintiff resembered nothing until 
he found himself in the heapital. 


Gapski end one Breegineki who was riding with 
Gapeki in his automobile at the time of the collision, 
teatified that the auotmobile was proceeding south on 
Robey street, driving on the right hand side of the street 
in the southbound car track at about 30 miles an hour; that 
at Lawrence avenue he than slackened up and reduced the 
speed to about 10 miies an hour, and drove over the cross~ 
ing; that the front end of Gapski's car collided with the 
taxicab on the left side thereof about the rear; that it hit 
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the taxicab hard; that there wes a erash and a loud noise; 
that the force of the impact sent the Gheeker Cab "somerhat 
An the sir’; that it swung around and hit a post on the 
southeast corner of Lawrence avenue and Robey street; thet 
the checker Gab increased ita speed as it approached Robey 
. atreet and circled to the right in on apparent endeavor to 
get ahead of Gapski's cnr; that after striking Gapski's 
automobile the Checker cab collided with the post at the 


southeast corner of Lawrence avenue and Robey strect, 


Defendant's driver contended that he approached 
the crossing in question st a apesd of about 15 miles an 
hour; that when he reached the west building line he slowed 
fown to a speed of sbomt 6 wiles an hour; that when he pro- 
ceeded over the crossing he was run into by Gapski's car. 
He likewise contends that he brought hie oar to a full stop 
before crossing Robey street at a speed of three or four 
miles an hour when something struck him in the rear and knuock- 
e@ his cab against a post; that he did not see the oar that 
collided with him at any time before the collision eccurred, 


Dbrosseli, a witness called by defendent, testified 
that the care approached she intersection «t approximately 
the same time, except that the Ghecker cab was perhaps ten 
feet nearer the west cross walk of Robey street than Gapski's 
car was to the north cross talk of Lawrence avenue; that they 
were both in plain view of esch other; that there was nothing 
to prevent them from seeing each other and that when he saw 
the oars he expected a collision. 
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Henry M. Gairo, another witness for defendant, 
testified that he saw the automobile being driven e@outh on Robey 
street, ond that it was about 126 feet north of the north 
curb of iawrence avenue ia the south bound car track, that 
at the time the Gheoker cab wae about 35 feet west of the 
west curb of Kobey street; that he could see it coming plain- 
ly, as it was open there end there was nothing to prevent 
his se@ing it; thet when the Checker esb got within five 
or ten feet of the erossing it slowed down to 10 or 12 
ailes an hour; that Gapski', ear, southbound on Robey street, 
wae going about 26 or 50 wiles an hour, and that the checker 
cab wns going about 15 miles an hourbefore it slowed down for 
the crvsging; that the checker cab began to slow up about 
$0 feet from the croaging and kept slowing down continuously; 
that the Checker cab was driving in the eset bound track or 
wlose to it and golng straight east, 


It ic therefore patent from the foregoing contra- 
reity of evidence in regard to the happening of the accident 
thet the facte were fer the jury to solve, 


While we are of the opinion thet there ia no 
variance, ag oleimed by defendant, or that the proef in the 
qase Goes not sustain the material averaents of the declarm- 


tion in regard te the happening of the sccident, still 
however this aay be, 1¢ is sufficient to say, that the 
question of variance wae not raised in the trial court, 

and therefore cannot be raised here, Heffman v. Yellow Geb 
Go.. 238 11. App. 269. 
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While a motion was made at the close of plaintiff's 
proofs to direct a verdict for defentant, nevertheless defend- 
ant proceeded with ite defense and proved by ite driver of 
the offending cab that he wae going east on Lawrence avenue 
and came down to Robey atreet; that he wae half way over 
when @ car that was coming southon Robey street, which he 
had never seen, and did net know where it came from, "hit 
me on the left, knocked a wheel off, and knocked se against 
& telephone post®; that this car was etruck with the front 
end of Gapeki’s car and thet the car hit him herd, 


Defendant's witness Droasel testified that there 
was 2 erash, the Ghecker oab swung sround so that it faced 
the north, swung inte the pole, broke the wheel on it, and 
guashed 1% up considerably; and the witness Gnire testified 
that "when these care oume together, I heard a cragh, & Lov 
noise, naturally, Like twommehines coming tegether. it 
was on awful loud report." 


As seid in JA. & H, By. Go. ¥. Velie, 140 111. $9, 
that "even though a motion to exclude plaintiff's evidence 
made xt the clese of his aase may have been improperly over=- 
ruled, yet the evidence on both sides when considered #11 
together may show so clearly, that the cause depends upon 
the effect or weight of testimony, a not only to justify 
but to require the jury to pass upon it. Would it be right 
for thia court to reverse a judguent for error in overruling 
guoh & motion, if it could plainly see that the case was one 
for the jury in view of ali the testimony presented by both 
sides, and that it was properly aubmitted to the jury under 
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instructions applicable to a controverted state of facta? 
We think not. If the defendant in this couse felt con- 
fidence in the position, that the evidenee introduced by 
the plaintiff established no onuse of action, it should 
heave stood by ite motion,* 


Taking the whole of the evidence in the record, 
-particulerly that of defendant, we think the jury were 
juatizied in returning a verdict for the plaintiff. Defend- 
ant, vy introducing evidence in contradiction of plaintiff's 
ease, waived any error there may have been in the action of 
the court in overruling the motion to instruct 2 verdict 
at the close of plaintiff's proofs, Gilbert v. Watte-DeYolyer 
So., 169 Iii. 1239. To a like effect is gmwith v. Kewanee 
ight and rower Gp., 196 iii. App. 118%, and Dixon v. Smith 
Ballace Shoe So., 385 ill, B54, 


The testimony that defendant's driver did not 
gee the Gapski automobile or any other automobile in the 
street was tantamount te an adwiseion of negligence. From 
the fact that the driver testified thet he did not see 
Gapski'g automobile when it wae in plain, unobstructed 
sight, the law will assume that he did not look. The 
eollision averred in the first and third counts of the 
declaration is abundantly proven by the evidence, Whether 
that collision wae slight or violent is immaterial, theree 
fore the instructions cowplained of were properly given 
and were supported by the proofs, 


Defendant cakes 10 contention regarding the extent 
or seriousness of the injuries suffered by plaintiff, as 
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the result of the aecident caused by the negligence charged 
im the first and third counts of the deceleration, or that 
the damages awarded by the jury are excessive. 


For the foregoing reasons the judgnent of the 


Superior dourt is affirned. 


AFFIRHED. “ 
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PEOPLE OF THE STATE - ILLINOIE, 
. @* rel, AWDREW P. 4 
and on behalf of Sune 
MILLER, 
ERROR TO 
Plaintiff in Error, ) 
SUPERIOR GOURT, 
v. 
SCOK GOURTY. 


JOHN PECCR and DELIA PECOR, 


Defendents in Error, 
Opinion filed Oct, 19, 1927. 


MR, JUSTICN HOLDOM delivered the opinion of the 


This ia a writ of Habeas Corpus sued out by the 
petitioner, Andrew *. Uiller, for the custody of hie minor 
child, Andrew Robert Hiller, six years of age, then in the 
custody of respondents, hie maternal grand parents. The 
mother of the child is deed, and at the time of her death 
she was evidently estranged from her husband, the petitioner, 
and had pending in the Superior Gourt of Cook County « suit 
for separate maintenance, in which suit the custedy of the 
child was pendente lite awarded to the mother, who had poss- 
eesion of enid child, and that since the mother's death the 
respondents have had the custody of said child. That the 
mother at the time of her death left her surviving her husband, 
the petitioner, and the child the relator herein. 


The writ was served upon the reependent John Pecor, 
and returned not found as to the respondent Delia Pecor, Om 
May 10, 1926, the finel order appealed from, in words as follows, 
was entered: 
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"Thies day come the respondents and the relator 
by his attorney and in his orn proper person alse comes 
and the court now here after hearing 211 of the evidence 
adduced the arguments of counsel and being fully advised 
in the premises finde that said relstor is lawfully held 
in the custody of said respondents it is therefore ordered 
- that said relator Andrew Robert Willer be and he is — 
remanded to the oustedy of respondents.* 


Petitioner made asotione for a new trial and in 
arrest of judgment which being overruled, he sued out this 
writ of error. The respondents have failed to appear in 
thie court. 


The cokmon law record only is before us, There 
is no bill of exceptions in this record, 


There appears from the record to have been a con- 
tempt procecding ageinet the respondent, John Pecor, but the 
record shows thet the attachsent for contenpt was by order 
of the court quashed. 


It is argued for reversal that the order awarding 
the custody of the child of petitioner toe kis grand parents is 
void because Delia Pecor was not served with the writ of 
Hebeas Corpus, and because neithex of the respondente made « 
return to the writ in writing, se provided by statute. 


The record affirmatively shows that the respondents 
appeared upon the trial, and that the court heard a1] the 
evidence adduced by the parties, together with the arguments 
of the reapective counsel, and upon due consideration thereof 
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pronounced judgment. in the absence of a bill of exceptions 
we have no facts before us which sre reviewable in this court, 
We therefore assume that the proofs ave sufficient to support 
the judgaent. While there ies an informality in procedure 

in that there was no forgil fritten return to the writ by 

the respondents, yet they made a return by their personal 
appesreance in court end in teking pert in the trial and 

in submitting themselves to the jurisdiction of the court. 
fhe petitioner might have compelled respondents to anke a 
written return to the writ upon motion, but he proceeded to 
trial without objection and thereby, we think, waived the 
informality. it is too late to raise a question in this court 
that wae not raised in the trial court. Counsel have referred 
us to no case in Iilinois which decides that a failure to 
make a formal written return to the Hebeas Corpus writ voids 
& judgment entered upon » hearing where 211 the parties are 
before the court in proprie persons. and the court has juris- 
diction of the parties and the subject-matter of the cause, 
and ali parties, ae in the conse ut bar, proceed te trial and 
judgment without ebjection or raising in any way the question 
of the failure of respondents to make a written return to 

the writ. 


The facts stated in the petition, uncontradicted, asy 
be sufficient to entitle petitioner to the relief prayed, tut 
if on the hearing there sas an utter failure to sustain by 
proper proof Ghe facts alleged in the petition, the facts stated 
in the petition itself would be unavailing to warrant a judg- 
mont dehors the proofs, ~ providing however, the fects stated 
were material and necessary to a recovery. in the absence of 
@ bill ef exceptions we are unable to say what the proofs 
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were and whether they sustained the averments of the petition 
or failed se to do, 


There is no reversible error in the common law 
record before us, und it foilows that the judguent of the 
Superior Court must be and is affirmed. 


AFFIRMED, 


TAYLOR, P.J. AND WILSON, J. COWOUR. 
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ALBERT ROGGENBUCK and AUGUSTA 
ROGGE NBUCK 


’ 
Appellees, APPEAL FROM 
MUNICIPAL COURT 
OF GHICAGO. 


Ve 


A. JULIUS BREKAUS, 
Appellant. 
Opinion filed Oct. 19, 19287, 


WR. JUSTICE HOLDOM delivered the opinion of 
the court. 


This case is here for the second time. The facts 
and the law of the cas¢ iil be found in a decision rendered 
by this court March 10th, 1926, (241 11. App. 605) in case, 
General Number 20409, fer which law and facts reference there- 
to is hereby made, and adopted as a part of this opinion. 


In the foregoing opinion the cause was reversed 
and remanded to the Municipal Court "for further proceedings 
not incoonsistent with the views herein set forth.* 


On the second trie] all that remained for the 
trial court to do was to follow the opinion of this court, 
Supra, and assess the damages in accordance with its directions. 


In the fornaer trial defendant waived his right to a 
trial by jury end the court heard the evidence ef the plaine 
tiffs, from which it assessed their damages under the breach 
of contract set forth in the opinion supra st the sum of 
$3735.18, after overruling motions for a new trial and in 
arrest of judgnent. 










G L @ At OSS 
—* car to etarecets act ii Sa 


Ry . T ote SSESTETHE 3, RA WERE, ce | ee 


aug he —* * — 
RAO TID * 


* 
——— 





stusiieqqA fon eo 


“sure oa 





Aah eth. cule enh ahead ean ae * 
eeneannn, aniiosinh de heath od. alnk Miia ieee 
ees ad (808 .qqh £1 198) 98S d9OL dotak Pxuop, atde xd 
- menade somotstet atoat baa wal dotdy ret ,@Od08 tadmulh, Lareaed 
— yotmtqe etdt Yo tang 2 es detqohs das eben yored af of 
| 3 


+ 


hostovet ee cents off nointes galegetet od? nl 
sgathoosote redtw?t rot* ¢rved Iaqlotowl ed? of bedaanor bas 
*,do10% toe mivted evotv O49 détw tnetatnacont tes 


edt sok beniemer fad? [ie fale? baooes off? gO +> 
ativoo eidt Yo molaico edf wolfe? of eaw ob of P1400 Lala? 
samoltoeti® aff d#iw sonabioces ai exgamab oft easens bas .ergyE 


se OF Pig tx etd hoview tasbavtob Lait romet od? gl 
maialg ef to somebive od? brsed @xurco oA? bnew ri ye fais? 

| doneré sd? tebas eegamsh tied? beaveana ti doide mot ,ettis 
to mus od? ¢s oxque molatqo edt at dtx0? gen foarte Yo 
at baz Letrt wea 2 vot aaoltom gailerreve rette Bf .88Tes 
rtromgoat Yo seerrs 


<< 


On plaintiffs' resting their case defendant moved 
for « finding in hie favor, which was overruled, and at the 
seme time defendant asked the court that he be given the right 
to present his entire defense on the facte of the oase,- 

*in other words, that we be given the right to introduce each 
and every defense that the defendant in this cage has, as set 
' forth by the affidavit of merits heretofore filed by the 
defendant in thie ease." This mbtion the court denied, and 
the defendant falling te introduce eny evidence the court 
proceeded to pronounce judgnent. 


Refendant now argues for reversal, first, thet 
he was entitled to a trial de move; second, that he was 
entitled to a triai by jury; third, that the judgzent is not 
supported by the evidence and the record, and fourth, that 
the defendant hae the right to introduce evidence in support 
eof the defenses set forth in the defendant's affidavit of 
merits. Defendant contends in argument that the former 
appeal wag reversed and the cause remanded generally. This 
is not an exact statement of the record in thie court. iIt 
was remanded with direstions to proceed in accord with the 
opinion rendered, snd divested the method to be pursued in 
assessing defendant's dasages. 


I, the Bunicipal Gourt a cause stands for trial 
before the opurt without a jury unless one of the parties 
asks for a trial by jury. fhe defendant waived his right 
to a trial by jury. hat waiver holde good ehenever the 
case comes up for trial whether on an initiel or a secondary 


hearing. In Sigmon v. Heilly, 321 111. 431, it was held that 
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a party had @ right to a trial by jury unless he waived it. 
In the Reilly case the waiver of a jury trial was masde in 
the first trial and 1% was sot held to be error to have 
adhered to the waiver on the second trial. In thet regard 
the instant case and the Reilly case, gupra, are the same. 


fhe record shows that the judge in assessing plain- 
tiffe' damiges computed same according to the directions of this 
emrt in ite opinion on the firet appeal supra. Therefore, 
as the learned judge of the Wunicipal Gourt assessed the 
damages in accordance with the direotion in this court's 
Opinion in thet regard, it is without error. 


This court has no jurisdiction to detersine con- 
atitutional questions, and as the Supreme Court has held, 
by coming to thie court constitutional questions are waived, 
Ag the Sppreme Court held in Gigon v. Reilly, supra, if « 
party desires to have 2 review of & judgment ef the trisei 
court on constitutional grounds, he should prosecute an appeal 
or writ of error to the Supreme Court, or where his opponent 
has taken the case to the Appellate Gourt he should assign 
errors on eonstitutional grounds so that the appeal may be 
transferred to the Supreme Sourt. It therefore follows that 
this court is without jurisdiction to determéne the constitutional 
questions raised by defendant on this appeal. 


As to Point Ill], we have already pointed out thay 
the trial judge followed the directions of the former opinion 
of this court, end we hold that the evidence so heard is 
ample to support the judgment which the court rendered and 
from which thie appeal is prosecuted. 
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om 
4e to Point IV, defendant's claim of right to ine 
troduce evidence in support of all the defenses set forth in 


his affidavit of merite, it is sufficient to say that those 
questions were detersined in our former decision of this case. 


The record before us is without reversible error, 
and the judguent of the Hunicipal Geurt is therefore affirmed, 


AF FV URWED. 


TAYLOR, Pod. AND WILSON, 3. CORGUR, 
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ARDERGON ANG LIND MANUFACTURING 

GOMPANY, a Gorporetion, 


Appellee, 
APPEAL FRO 


r. SUPERIOR COURT, 

We W. HILL, et al on appeal of en eee 
BERT. M. KOHLER and HELEN E. KOHLER, 
Appeliants,. 


Opinion filed Oct. 19, 1927. 


WR, JUSTICE WILSON delivered the opinion of 
the court. 


The facts in this onee disclose that one Bert &, 
Kehler end Helen E. Kohler, his wife, were the owners of 
Lot 1, in Johnson's Subdivision, eto., hereinafter referred 
to ae Ro. 228 Lineoln Drive,located in the Village of Glencoe, 
in Gook Gounty. It appears that these defendants, on or 
about April 24, 1923, entered inte & contract in writing 
with ¥, W. Hill and J. J. Reilly, se-partners doing business 
under the name of Hill Genatruction Oompany, for the erection 
of a two story and basement residence and garage on the pree 
mises in question, Pureurnt te said contract, the said 
defendant Rill Sonstruction Company undertook te build 
eaid residence, end in the course of the construction ob- 
tained from the complainants, appellee in this case, certein 
building meterial whieh entered inte the construction of 
geid building, and the cost of which meterial smounted te 
the sum of $1500.53, In addition te this it eppears thet 
there was on additions] asount of $47.00 in material furnished 
py the appellees in the way of extras. 
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The work in question wae under the direction of 
one Solen L. Reily, « person of the same name as the member 
of the firm of Hill & Gompsny, hereinbefore referred to, 
but Gifferentiy spelled. I%¢ appenrs from the evidence that 
at the emme time there were being built upon the same atreet 
tro other residences, and which were being erected at 256 
. and 360 Lingolm Prive, Glenose, by two persons of the name 
of Surge snd Rose, end the construction of said building 
was also under the direction of the architect Reily. 1 
appears, moreover, that asterial was eleo furnished for these 
buildings by Anderson and Lind. The building of the defende 
ante Kohler wasnstarted in 1922 and finished on or after 
December 7, 192%, There seems to be some dispute ae to 
whether or not the last waterial furnished by Andereoy and 
Lind was furnished priors to Decexber, 1992, twit the evidence 
Of the witness Bettendorf, for the complainant, who was « 
earpenter on the job st the time in question, toegther with 
the receipt for the material, signed by him on that date, 
is convincing that the last delivery wae on December 7, of 
that year, uch being the fact, the filing of the lien 
notice and the starting of the suit in said cause, would 
both come within the period prescribed by the statute, 

The question narrows iteeif down to the procogition as te 
whether or not @ ecartain cheek, given by the architect 
Reilly, in Ootober of that year and made out te Hill & 
Gompany bat presented to the agent of the appellant and by 
him in turn presented to Hill 4 Gompany, wae a paynent, 
and whether the sniver given in exchange for asid cheek 
wae, in fact, a waiver, it appearing that said check was 
turned over to ill & Gompany by the agent of the appellant 
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and in exchange therefor the appellant received a check 

of Hill & Company, the contraetor; said check of 8111 

& Company being refused payment when subsequently pre- 
sented by the appellant at the benk for paywent. The check 
in question was signed "H. 0. Speer & Zone® and it appears 
thet similer checks had been given by Kohler instead of his 
personal cheek, and had been accepted and honered when 
presented, and, ee 2 matter of fact, this check when pre= 
sented by the contractors Hill & Company, wes paid to them 
by the Dank, There appears to be & disputed question as 
to whether or mot the architect, at the tine he gave this 
cheek to the agent of the appellant, told him he should 
have it endersed by Hill & Gempany and not turned over to 
them, and the architect so testified when on the stand, 

but the testimony wae disputed by Frey, the eanloyee of 

the appellant Sompany, eho testified direetly contrary 
thereto, vis., that he was instructed te take said check 

to Hill & Gompany end thet they would srrange for the paye 
ment. This cheok wes for $1900.00, and covered the cost of 
material furnished by Andersen and Lind on the Kohler 
residence ae well og on the Burge and Rove residences, but the 
amount involved in thie particular case is the amount of 
$960 which was then dae under the Kohler contract, for 
material furnished by Anderson and Lind for the Kohler job, 
Prey teetifies thet urom teking the check to the defendant, 
Hill & Gompany, they issued him the cheak which was after- 
wards dishonored, in »lace of the check thich he delivered 
to them from the architect Reily. ‘The question particularly 
involved in thin case, the court beimg datisfied that the 
action vase started within the pe&ied of the statute, is as 
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to whether or not Anderson and Lind, although giving 
@ waiver of lien at the tine of the reoeipt of this check, 
was bound by this waiver of lien, the check having been 
dishonored, und this eourt is of the opinion that, there 
being no intervening interest involved, it wae not a 
satisfaction and that, therefore, there was no considere 
etion for the waiver of lien, and that said waiver of 
lien is imvalid and of no effeet, and that the complein- 
ant should recover in secordanece with the allegations 
of his bill, Smith v. Hillis, 230 Pac. 350; Lloyd Yortzege 
Se. Ve Tavis, 56 A.t.k 465, The fact thet the appellant, 
through hia agent the architect, gave a cheek payable to 
Hill & Company, would indicate thet he expected it to go 
through the hands of that payee. If be had not so intended, 
he eould and should have Bad the check wade directly to 
Anderson and Lind. The chancelier, in addition to finding 
that there was due the ecouplainants the smount represented 
by the value of the goods furnished and the extras, aise 
taxed interest as of the date of January 2, 1933, together 
with the Master's costes and expenses, and the decree of the 
chencellor is affirmed. 

DEGRER AFPIRUED. 


TAYLOR, P.J. AND HOLDOM, J. CONCUR, 
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SHRAIBERG MFG. 00., for the use of 
ROBERT BACHRACH, 


Appe il Se, 
APPEAL FROM 


Ve MUNICIPAL COURT 
j OF CHICAGO, 
DELAWARE INEURANCE GOMPANY OF 
NEW YORK, 
Appellant, 


Opinion filed October 19, 1927. 


MR. JUSTICE WILSON delivered the opiniog 
of the court. 


This cause was taken and consolidated with 
eases, Nos. 31581, 31385, 31384, 31585, 31386, 31387, 
31388, 31389, 31390, and 31391, and ia accordingly 
governed and controlled by the decision announced in 
case No. 31381, Shraiberg Mfg. Co. for the use of 
Robert Bachrach v, Boston Insurance Company of Boston, 
Massachusetts; and for the reasons stated in said 
opinion, the judgment of the Municipal Court is 
reversed and the cause remanded with directions to 
dismiss said garnishment proceedings on the answer 
herein filed by the defendant. 

REVERSED AND REMANDED WITH DIRECTIONS. 


TAYLOR, P.J. AND HOLDOM, J. OCOHCURs 
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THE GIRARD FIRE & MARINE INS. @., 
OF PHILADELPHIA, 


Appellant. 
Opinion filed October 19, 1927. 


UR. JUSTICE WILSON delivered the opinion of 
' the court. 


fhis cause was taken and consolidated with 
cases Nos, 31381, 31382, 31384, 31385, 31386, 31587, 
31388, 31389, 51399 and 31391, and is accordingly 
governed and controlled by the decision announced in 
ease No, 31381, Shraiberg Mfg. Oo. for the use of 
Robert Bachrach v. Boston Insurance Company of 
Boston, Massachusetts; and for the reasons stated in 
said opinion, the judgment of the Municipal Court is 
teversed and the cause remanded with directions to dismiss 
gaid garnishment proceedings on the answer herein filed by 


the defendant. 


REVERSED AND REMANDZD WITH DIRECTIONS. 


TAYLOR, P.J. AND HOMDOM, J. CONCUR, 
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252 = 313584 
SHRAIBERG MFG. 0O,, for use of 
ROBERT BACHRACH, 
Appellee, 
APPEAL FROM 
Ve MUNICIPAL COURT 

OF CHICAGO 

LIVERPOOL, LONDON & GLOBE INS, 00., ( 

LTD, of LONDON, 

Appellant. ) 


Gpinion filed October 19, 1927. 


MR. JUSTICE ¥ILSON delivered the opinion of 
the court, 


This cause was teken and consolidated with 
cases Nos, 31581, 51382, 31383, 31385, 31386, 31387, 
31388, 31589, 31590 and 31391, and is accordingly 
governed and controlled by the decision announced 
in case No. 31381, Shraiberg Mfg. Go., for the use 
of Robert Bachrach v. Boston Insurance (Company of 
Boston, Massachusetts; and for the reasons stated 
in said opinion, the judgnent of the Municipal Court 
is reversed and the cause remanded with directions to 
dismiss said garnishment proceedings on the answer 
herein filed by the defendant. 


REVERSED AND REMANDED WITH DIRECTIONS. 


TAYLOR, P.J. AND HOLDOM, J. GONCUR. 
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253 - 31385 
SHRAIBERG MFG, 00., for use of 
ROBERT BACHRACH, 


Appellee, 
APPEAL FROM 


Vo MUNICIPAL COURT 
OF CHICAGO. 
THE LONDON, LANCASHIPE IMS. 60., 
LTD., OF LONDON, ENGLAND, 


Appellant. 


Opinion filed Oct. 19, 1927, 


MR. JUSTICE WILSON delivered the opinion 
of the court. 


This cause was taken and consolidated with 
cases, Nos. 31581, 31382, 31383, 31384, 31386, 31387, 
31388, 21386, 31390 and 31391 and ia accordingly 
governed and controlled by the decision announced in 
case No, 31381, Shraiberg fz. Oo., for the use of 
Robert Bachrach v. Boston Insurance Company of Boston, 
Massachusetts; and for the reasons stated in said 
opinion, the judgment of the Municipal Gourt is 
reversed and the cause remanded with directions to 
dismiss said garnishment proceedings on the answer 
herein filed by the defendant. 


REVERSED AND REMANDED WITH DIRECTIONS, 


TAYLOR, Pad. AND HOLDOM, J. CONCURe 
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254 = 313386 arto tb elie 613° 


SHRAIBERG MFG. CO. for use of 
ROBERT BACHRACH, 


Appellee, 
APPEAL FROM 
Yo MUNICIPAL COURT 
OF CHICAGO, 
LONDON & SOOTTISH ASSURANCE CORP 
LTD. OF LONDON, ENGLAND, 
Appellant. ) opinion filed Oct. 19, B27. 


MRp_JUSTICEWLLSON-delivered the opinion of t 


the court, 


This cause was taken and consolidated with 
eases, Nos. 51381, 31382. 313835, 31384, 31385, 31387, 
31388, 31389, 313590 and 31391, and is accordingly 
governed and controlled by the decision announced in 
case No. 31381, Shraiberg Mfg. Co. , for use of 
Robert Bachrach v. Boston Insurance Company of Boston, 
Massachusetts; and for the reasons stated in said 
opinion, the judgment of the Municipal Court is 
reversed and the cause remanded with directions to 
dismiss said garnishment proceedings on the answer 
herein filed by the defendant, 


REVERSED AND REMANDED WITH DIRECTIONS, 


TAYLOR, Ped. AND HOLDOM, J. CONCUR, 
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255 = 31387 
SHRAIBERG MFG. 0O., for the use of 
ROBERT BACHRACH, 
Appellee, APPEAL FROM 
MUNICIPAL COURT 
OF GHICAGO, 


Ve 


MASSACHUSETTS FIRE & MARINE INS. 00., 
Appellant. 


nion filed Oct. 19, 1927. 
UR. JUSTIC# WILSOM delivered the opinion of 


the court, 


This cause was taken and consolidated with 
eases, Nos, 31381, 31382, 31383, 31384, 31385, 31386 
31398, 31389, 31390 and 31391, and is accordingly 
governed and controlled by the decision announced in 
case No. 31581, Shraiberg Mfg. Oo., for the use of 
Robert Bachrach v. Boston Insurance Company of Boston, 
Massachusetts; and for the reasons stated in said 
opinion, the judgment of the Municipel Court is 
reversed and the cause remanded wbth directions to 
dismiss said garnishment proceedings on the answer 
herein filed by the defendant. 


REVERSED AND REMANDED WiTH DIRECTIONS. 


TAYZOR, P.d. AND HOLDOM, J. CONCUR, 
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SHRAIBERG G. OO., for the use of 
ROBERT BACHRACH, 


Appellee, | 


APPEAL FROE 
Ve MUNICIPAL COURT 
OF QHICAGO, 
NATIONAL SEQURITY FIRE INS. 00., 
“@ @orporation, 


Appellant, 
Opinion filed Oct. 18, 1927. 


WR. JUSTICE WILSON delivered«theopinion, of | 
the court. 


This cause was taken and consolidated with 
cases, Nos. 21381, 31382, 31383, 31384, 31385, 313986, 
31387, 31389, 31390 and 81391, and is accordingly 
governed and controlled by the decision announced in 
case No, 21581, Shreiberg Mfg. (o., for the use of 
Robert Bachrach v. Boston Insurance Company of Boston, 
Massachusetts; and for the reasons stated in said 
opinion, the judgment of the Municipal Court is 
reversed and the cause remanded with directions to 
Gismiss said garnishment proceedings on the ansvers 
herein filed by the defendant, 


REVERSED AND REMANDED WITH DIRECTIONS, 


TAYLOR, Ped. AND HOLDOM, J. CONCUR. 





‘Ro wen Ht 


oot loqga 








or) — A 
. Pres Fear ieee iis kak eRe 
ok SSCL .2f .t00 balit notatgo Fe: 4 





Cito het 


| — — 


— — ime 
to sey ad? tot 000 pol ii teed h IBBIE eK geno 
—— ar mas 2 he sae 
bine at beeare exoanes ai — weer 
at tree Lagisheum ome — oan 


es ey “ dg lw bedasaes eae 
; ' ‘> hi See devrn peo nin —J Rg 


. ch Sih 5 
enn wt He ah 
eTHOLTOMYIC HTIW UAGHAMAA CUA CEBAIVAN 











. " : wetted § 
MIOKOD .L sean QUA .b.d \ROLTAT 
. > bh gO Cah a ee 


7 a 
Lett 
7 
Jt ¢ 


257 ~ 31389 ~ 401.4. 613° 


SHRAIBERG MFG. 00., for the use of 
ROBERT BACHRACH, 


Appellee, 
APPEAL FROM 


Vo MUNICIPAL COURT 
OF CHICAGO, 
NEW HAMPSHIRE FIRE INS. GO., 
a COrp., 


Appellant. 


' Opinion filed Oct. 19, 1927, 


MR. JUSTICE WILSON delivered the opinion of 


the court. 


This cause was taken and consolidated with 
cases, Nos, 31381, 31382, 31383, 31384, 71385, 31386, 
31387, 31388, 31390 and $1391, «and is accordingly 
governed and controlled by the decision announced in 
case No. 31381, Shraiberg Mfg. Co. , for the use of 
Robert Bachrach v, Boston Insurance Qompany of Boston, 
Maseachusetts; and for the reasons stated in said 
Opinion, the judgment of the Municipal Court is 
reversed and the cause remanded wkth directions to 
dismiss said garnishsent proceedings on the answer: 
herein filed by the defendant. 


REVERSED AND REMANDED WITH DIRECTIONS, 


TAYLOR, P.d. AND HOLDOM, J, CONGURs 
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258 = 31390 
SHRAIBERG MFG, GO,, for the use of 
ROBERT BACHRACH, 


Appellee, 
APPEAL FROM 


Vo MUNICIPAL COURT 


OF cHurcaco 
PATRIOVIG INSURANCE 00., a corp., , 


Appellant. 


Opinion filed Oct. 19, 1937. 


BR. JUSTICE WILSON delivered the opinion 


of the court, 


This cause wae taken and consolidated with 
cases, Nos, 31381, 31382, 31383, 31384, 31385, 31386, 
$1587, 351588, 31389 and 31391, and is accordingly 
governed and controlled by the decision announced 
in case No. 31381, Shraiberg iifg. Co., for the use of 
Robert Bachrach v. Boston Insurance Company of Boston, 
Massachusettes; and for the reason stated in said 
opinion, the judguent of the Municipal dourt is reversed 
and the cause remanded with directions to dismiss said 
garnishment proceedings on the answer herein filed 


by the defendant. 
REVERSED AND REMANDED WITH DIRECTIONS, 


TAYLOR, PeJs AND HOLDOM, J. CONGURs 
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259 ~ 31391 
SHRAIBERG MFG. CO., for the use of ) 
ROBERT BACHRACH, 


Appellee, 
APPEAL FROM 


Ve MUNICIPAL GOURT 
OF CHICAGO, 
THE ROYAL EXCHANGE ASSURANCE 00., 
& COPPey 


Appellant, 


Opinion filed Oct. 19, 1937. 


* 
WR. JUSTICE WILSON delivered the opinion 


of the court, 


This cause was taken and consolidated with 
cases, Nos. 51581, 31382,31383, 31384, 31385, 21386, 
31387, 31588, 31289 and 31390, and is accordingly 
governed and controlled by the decision announced in 
case No, 31381, Shraiberg fg. Co., for use of 
Robert Bachrach v. Boston Insurance Company of Boston, 
Massachusetts; and for the reasons stated in said 
opinion, the judgment of the Mynicipal dourt is 
reversed and remanded with directions to dismiss said 
garnishment proceedings on the answer filed herein by 
the defendant, 


REVERSED AND REMANDED WITH DIRECTIONS, 


TAYLOR, Pod. AND HOLDOM, J» CONCURe 
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HANAY MILLER, @t wl, 


eliees 
* APPEAL FROM 


v. SUPERIOR OOURT, 


7 COCK GOUNTY, 


Appel lent, 
Opinion filed Oct. 19, 1927. 


WR. GUGTIGR BILSSS delivered the opinion of 
the court. 


The appellant, Andrew i. Serenson, eas the owner 
of « eertain phece of property Located et 1860 North Feire 
field Avenue, @ieeg@, Milineia, and om the 15th of My 1993, 
 gmtered inte & written conttwot with appellees for the sale 
of said property. The contract provided that the purchase 
price was to be §45,000, eubject to 2 first nortpage of 
615,000, due on or about Hoveaber 1, 1923, with interest 
at 5) per cent. Subject alse to a second mortgage of $6,590, 
with interest at 6 per cent, and which was payable at the 
rate of $356 per sonth, aecording to the contract. ‘the 
vendees paid down under thie contract $1,900 as sarnest 
money, ond further agreed to pay $10,000 on the delivery 
of the deed, and to continue payments at the rate of 9200 
per aonth, umtil the property was finelly paid for. the 
contract further provided that the first payment was te 
eoumemee when the second mortgage had been paid up with 
interest thereon. After the contract had been entered inte 
by both parties it appeared thet the pertiel payments on . 
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the exieting mortgnge acorucd at the rate of 8750 each 
month inetead of $556, and thet a finel payment ef $2,050 
wae due in kovember, 1823, instead of continuing at $350 
each month until fully paid, By reason of the error in the 
@rawing of the contreot, further negotiations were entered 
inte which reaulted in a sortgage of $22,000 being placed 
@gpinet said property to replace the $15,000 sortgage, 
and thie mortgage was pleesd through the Keystone Trust & 
Savings tank, at which bank the appellant Sorenson had a 
considerable deposit. it further appears from the testi- 
mony that the appellees, at the time of the execution of 
the $22,000 mortgage, by them ne vendees, paid #880 ac a 
comingion for snid- loan to esid benk fer the preouring 
ef said $22,000 mortgnge. it is contended by appellese and 
denied by appellant at the trial below that, as «2 matter 
of f20t, the $22,000 loen was sade by Sorenson through the 
bank, and that he, in feo, obtained the comsiesion. It is 
further contended, and the evidence shows that, as a matter 
of fact, appeliees paid interest on the $15,000 nortgege from 
duly 19, to Hovenber 25, 1923, which anounted to 83.75. 
This payment of interest on the $15,060 nortgage waa made to 
prevent « foreclosure, although it is contended that appeli- 
ant under the arrangeneant had agreed to pay the interest on 
this mortgege, The verdict below and the judgsent entered 
thereon wis for the eum of 21,168.75, and &t is made up of the 
items of interest on eaid mortgage and the commission paid to 
the bank. | 

There appears to be but three questions of import- 
ance raised by appellant in this court. First; that no recovery 
could be had under the common count; second, that the sortgage 
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wae made by the bank and thet there ie not sufficient 
evidence to show that the commisasion was received by 
Sorenson or the loan ade by him; «nd third, thet the 
oourt shovld have granted # new trial, byhressen of the 
fact of newly discovered evidence which was presented in 
the form of affidavite, on the motionmofer » new triel. 


ae to the firet of these contentions this 
eourt is of the opinion that where a peraon desling with 
another sakes * loan through an egency, snd simecif reccives 
the commiceion, without disclosing thet fact to the borrorer, 
he ig not entitled to the eommiscion, purtioulariy where 
the parties were denling with each other, a¢ in thie esse, 
and the cowslesion wae not imfended as part of the consider- 
ation obteined by the vender. Under the circumstances the 
ooamenvcounta would lie, As to the second contention of 
counsel fer the srpellant, thie seurt finds thet there is 
ample evidence toe sucpert the eontention of epcellees that 
the iosn was, in fact, wade by Sorenson ond thet the bank 
wae acting only ee intermedicry, ond 4id not receive the 
oommieeion, but, in fect, refused to advance this amount 
ef uoney en the property, so « bank losn. Ag to the third 
gentention, this court in of the opinien thet the evidence 
nought to be presented as newly discovered, wad not, in fact, 
newly discovered evidences but was known te apreliant at the 
time of the @riel end price thereto, and shovid have been 
preevred end presented at that hearing. 


Yor the reesone sbeve given, tre judgment will be 
affirmed, 
SUIGNENT ATF IRGED. 
TAYLOR, Ped. and ROLGOM, J, concuR, 
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EMABUEL PETEASGOR, Adminietrater 
of the mwtate of Olaf Roland 
Petersen, Deceaved, 


Ageetiaans APPEAL YROM 


ve ; BUPERION GOURT, 
f GOoK GouNTY. 
THE BALITMORE AND OHIO GHIGAGO 
PERMIBAL RAILROAD, & corporation, 
Appellee, 
Opinion filed Oct. 19, 1927. 


BR. ADHTICR S1L,00N delivered the opinion of 
the court. 


The facets in this ease show thet on August 16, 
1923, eppellant', intestate, employed by the appellee, 
was é¢ngeged in the work of attending to the 611 and 
signal lampe slong the right of way of the company, in 
the vicinity of 14th ond Hobey steeete in the city of 
Chicago. The appellee wis a railroad company operating 
freight trans only, snd did not carry passengers nor operate 
passenger trains. ‘The Jecensed met his death at « station 
leested at 63rd strest, which was some distance from the 
point where he was supposed to be employed, It eppeare 
that at the tine ef the sccident«the train wae soving «¢ the 
rate of 18 or 15 miles an hour past the atation in question, 
and thet there were other tracks running paralle)] to each 
ether paet the station, ani thet there was & runway between 
the tracks, consistingo two planks, over which it was 
customary to run tracks used for the purpose of conveying 
baggage to end from passenger trains, operated over these 
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tracks by other reilread companies, 


On the day of the socident a truck had been 
left on thie rumray and it appears from the teotinony 
thet the tongue of the truck was left on the ground and 
was nop hooked up against the end of the truck as was 
generally provided for, the degpased, on the merning of 
‘the sevident, exne running up the steps of the station 
and attewpted to beard one of the care of the train but 
apparently decided he govld not board thie particular 
ear and changed hia wind end ren south along the southbound 
track, omiwhich thie trein wee operating, until he eaee te 
@ gondola oer, which he atteepted to board while the train 
was in motion. It appeare from the teetinony that be 
succeeded in getting hie foot on the step of thie or 
amd his hend om the grab-bendle; end while in this posie 
tion he case in contact with the truck and was killed, 


The conductor of the train in question, which con- 
sisted of GO or 70 omrs, was on a refrigerator car six or 
seven distant from the engine. He testified that he saw 
the deceseed running teward the train and thet he whistled 
to hia but that be ayparentiy paid ac attention. The com 
ductor also testified that where he was located if was 
impossible for him to signel the engineer, ond that after 
the scoident, when he succeeded in getting & signal to the 
engineer of the train, which was a beavy one, it ren 126 
to 156 feet before it came to & stop. te testified thet 
when he gaw the boy running toward the train the truck was 
50 oF GO feet away, It would appenr that im view of the 
distance it took the train to stop, efter the signal wae 
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given, ond in view of the fuct that it would have tazen 
gone time for the sonducter to give « signal te the 
engineer, the accident would have taken place before the 
2ignal would heave been effective. The conductor apparently 
did what he oounideved, and what might well be conaidered 
the proper thing, ia trying to attract the boy's attention 
gether thon to attempt to atop the traim, under the oiz 
guestances oe shown by the record, 


It appeara that there was nothiag 20 invart ore 
with the boy's view of the truck, shich sas forty or 
titty feet from him ae he wae approaching the trula. 


i% te inedeted that it wae the Guty of the cone 
dugter to eignuel the train, in the fixvet Lustense, and ¢e 
Step 1¢, when ont if 1% beenme tpparent thet the bey vas 
placing himeelf in « pocition of danger, enti that bie 
failure te do se whe negliigense., Ye sennet conser in this 
view of the eituetion, At the eed of the testinony in the 
eourt Seiow, the trie] court diverted & vordiat in faver 
of the «pasties. ‘The gomeral rule ia that sien the facts 
are agaitied ani S11 roasomaole atade wii) ageee that the 
injury was th. rowlt$ of Poe glnindiff's orn aegligence, 
the court say, a8 & sattor of tau, find thas there was auch 
eeatelbutoty negligence om the sart of the pisiavif? as 
to defent a vecevery, aad #0 infora the jury by 2 pereuptery 
imetruction. gauge ¥. 2 9 Bole BPs Go., B17 M11. $00, 
at gage 663. ‘There ic nothing im the veoerd that would 
indicate that the app¢liee hed undertaken to furnish a 
meane of conveyances for the deceased, to Ris place of work. 
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Wor is there anythiag in the reourd te indicate that the 
ouly way he had of venghing hie place ef employment, at 
34th and obey streets, wor by means of the trains of 

the epse@liee cumpeny., The conductor of che train wee 
wader no mere obligntion, under the cireunetaness of this 
case, to do other then he did. The freight train ens not 
@ @arrier of paeeengers. The deceased was not a passenger. 
The surrounding cireussteneces were obvious and apparent, 
From the testiseny it appeare thet he could have plainly 
seen the truck, and in addition to thie he did not present 
himself in « proper menneor for transportation, even if 
there had been en obligetion to transport bis. 


The decenaed at the tine of the secident ia 
question wae 16 years of age, fhe Supreme Court of this 
gtete, in ites opinion im the case of sugtia v. Publis 
Service 09, of I)1,, 299 inl. 118, at pege 196, referring 
to & boy O4 years of age, seid; “ecensed wae old enough 
to know, ond bie experience in life wee sufficiently bread 
to sonvines us that he did knew, the danger ettending 
the haserdeve sot of walking upright on s beam 14 inches 
wide and 34 feet ebove a rapidly floring river, end there 
4¢ no reseon for exerting him from the same degree of care 
for his own eafety which is required 6% an edult.* 


In the conse ct ber it spreara that the deceased 
had geome to Tilden High Sebeok; wee 1€ years of age and 
hed been working for thin company since June of the year 
of the accident, I¢ is insisted in the brief of appellant 
that the deoensed boarded the train of the appellee company 
at the 63rd strect station every sorning between seven and 
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Sight to go to hie work, This, herever, ie not borne 
out by the tectiaony. The station agent at 63rd street 
testified that he had known the bey beeause he had gone 
to school with bis sony that he hed known him for about 
ix uonths Or & year; and that be was at the home of the 
agent, over the station, frequentiy, but that he did not 
know which of the rallroeade he was working for; that he 
sometimes saw hin at the station waiting fer e train 
but never saw him beard one, 


we eee no force in the argument that it was 
the duty of the station agent, if he saw the boy run 
up the steps just prior to the «evident, to warn his, 
because 1% would not be o fair inference to aceume that 
the station agent would believe that he wae about to 
beard & train moving at 12 te 15 ailes on bour in the 
wannez in which he 4id. He teutified that he, himself, 
Gid not see the accident. 


¥row #11 the facets and cireunstances im the czuce, 
we sre of the opinion thet the trial sourt properly directed 
@% verdict and the judgwent will be affirmed, 


SUMGMENT APPIAGL De 


TAYLOR, Pol, AUD HOLDOH, J. SORGOR. 
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374 «= 31506. 
LEO PEREIRA, 
Appelice, APPEAL FROM 
¥. MUPICIPAL COURT 
VICTOR PRARLMAN & COMPANY, OF CHICAGO. 
e Corporetion, 
Appellant. 


Opinion filed Oct. 19, 1927, 


BR. JUSTICE PILSON delivered the opinion of 


the court. 

Appellent, « cerporation, wee engeged in the 
business of selling end inetelling lighting fixtures, 
and ite principsl officers were Victor *. Pearlmen, 
presi¢ont, end his wife and daughter. These three 
eonstituted the entire organizes tion. 

The appelleg,it sppezrs, wes & s#lesmen employed 
by the company, end vrhoee buciness it was to obtsin 
contracts from the various concerns for the instellation 
ef these fixtures, He was ouployed from year to yeer 
under various written contracts or agreements. This 
employment lasted sever2l years but the mexttere involved in 
this litigetion are cencerning commissions earned by 7 
him during the period covered by the yeare 19128, 19020, and 
1921. ‘his agreement, in effect, provided that he was 
to receive 2 commission of 10 per cent on ali goods sold 
by him end which were chipped or delivered by sprellent 
Ppureuent to theee orders. There appear te be but four 
items involved. ‘tne firet growing out of @ clais for 
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€1,326 on goods sold to the Trocadero Company, in Detroit, 
Michigan, on March 10, 1920. It appears from the testimony 
that this order was procured by appellee, and amounted to 
approximately $22,000. It further appears that 713,260 

of thie amount wns shipped enéd delivered but thet subsequent 
to the shipment the Trocaders Company became insolvent 

and the belance of the order was never shipped. It 
further sppeers from the testimony thet the goods shipped 
were not fully paid for, end on May 1, 1920, and under=- 
etending, in writing, wes hed between the parties, which 

it is contended by appellent ves = settlement of accounts 
existing between them and by this accounting appellee waived 
his right to comeissicne, evidently on the assumption thet 
the goode not heving been paid for he sould not be entitied 
to his commiesion. Appellee, contends, however, that the 
amount wee 2 liquidated emjumt end thet under his contrecte 
from year te year this smount vse carried over. Hye 
comtention is borne out, to some considerable extent, 

by the fact thet in 2 staterent rendered to him on wey *, 
of the eume year, he =es credited with commissions on 

this sceount. 4 further item is cleimed by appellee 

for procuring = contract from the 16th Church ef Christ 
Selentist, and it appeare from a statement of the plsintiff 
company, dated Merch 6, 1923, that he was to have received 
eredit for his commission for the precuring of this contrast. 
The appellant objects, however, to the payment of this 
commission on the ground that the anpellee leter left the 
employ of the appellent company, and sttempted to procure thie 
contract for a rive] concern by which he wee then empleyed. 
This item smounted to 5449.85. Whatever the position say 
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have been of appellee et the time he left the employ 
of the appellient, end regardiees of whet the ethics 
may have been concerning hie course of conduct, the 
feet still remeine that he did procure, in the first 
instance, or wee the procuring cause of the contract 
carried out by the appellant company. Another item 
groving out of a contract rith the Centennisl Memorial Buflding 
of Springfield, does not apoesr to be worthy of mmch 
consideration, in viex of the fact thet his claim is 
besed upon 2 cleuse in his contract, which provided if 
he assisted others in the procuring of any contract he 
wee to receive one-hsif of the commiesion. ‘ne facte in 
this record de not clearly show thet he rendered any 
material service, 2°lthouch thie woule be a question for 
the jury. | 
The verdict of the jury was for $997.79. In 
view of the continuing relationship of the parties after 
the signing of the agreement of Hay 1, 1971, and the 
subsequent treatment of the Trocadero account in the 
statement of May 2, of the same year, and the sepperent 
eerrying over of comaissions from year to year; and in 
view of the further fact that it would appear from the 
wording of the contract that the commissions wers earned 
om goods shipred end delivered rather than on the collection 
of the account, we ere of the opinion the metter, together 
with the 16th Chueh of Shrict Scientiet item, sac properly 
submittes to 2 jury . 


The judgment of the unicipsi Court vill be 
* JUDGUENT AFFIRMED. 
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SIMON M; SKUDA, 

Appellee, APPEAL FROM 
Vv. MUNICIPAL COURT 
HUGO FEIS, OF CHICAGC, 


Appellant. 
Opinion filed Oct. 19, 1927. 
MR. JUSTICE WILSON-delivered the opinion 


of the court. 


Tne facts in this case disclose that one 
Simon M. Skuda, appellee, on August 27, 1925, was driving 
a Pierce- Arrow, eight passenger limousine, going west on 
Dougles Boulevard, about the middle of the day; and th 
appellant, Feis, was proceeding in a southerly direction 
over and elong Independence Boulevard, an intersecting 
boulevard in the City of Chicago, in Cook County. It appears 
from the testimony thet & collision resulted, the car 
of appellee being struck on the rear right wheel by 
the car of appellant. 


The case was submitted to a jury and ea verdict 


in favor of the plaintiff was returned, in the sum of 
$450, and judgment on that verdict was-entered by the 
trial court. This court is asked to reverse that 
judgment for the following reasons: Firgs; because 
under the statute a person driving along a highway hes 
the right of wey over another, approaching along an 
intersecting highway from the left; and that under 
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the facts in this case it was the duty of the 
rene, > proceed across said intersecting highway, 
if she saw the car approaching or was in a position 
to see it. Secondly; this court is asked to reverse 
this verdict because of the fact that the trial court 
erred in giving certain instructions to the jury, 
ignoring the rule of contributory negligence: and third; 
& new trial is asked for, because of remarks made by 
counsel for the appellee, particularly with regard to 
certain questions asked of appellant while he was upon 
the stand as a witness. 

In regard to the first contention, it 
appears that the jury was instructed as to the lengusege 
of the statute a* to the right of way of persons approaching 
an intersecting highway, so that they had e right to 
 eonsider thie in arriving at their verdict in connection 
with the other facts in the case. In regard to the in- 
structions of the court we find that the court did, in 
his instructions, cover the question of contributory 
negligence, and under the rule in thts State, all instruc- 
tions should be read and considered together, and are 
presumed to have been done so by the jury. While in the 
opinion of this court certain remarks of counsel during 
the trial were uncalled for and suggestive, nevertheless, 


they were stricken out by the court on motion of counsel 
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for appellant, and the jury was instructed to disregard 
them. In our judgment, considering all the circunm- 
stances, they were not of sufficient moment to warrant 


the granting of a new trial. 


The judgment of the Municipal Court will 
be affirmed. 


JUDGMENT AFFIRMED. 


Eeyier, PiJ. and 
Holdom, J. coneur. 
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RSTHER AELLINGER, 


Appellee, 
( APPTAL FROE 
v. 
CIRGUIT ZOURT 
REITA NICHARD@ON and 
GHARLES TRA PYHEROGP COOK COUNTY. 


Appellant 


Opinion filed Oct. 19, 1927. 


MR. GUETICE OFLSON d-Livared the opinion of 
the court. 


Thie is om eetion for personal injury brought 
by appellee, Sether Hellenger, against Reitea Richardson 
and Sherles Ira Yynekeop, defendente below, A trial 
wefors « jury reevited in « verdict in fever of appellee 
fer $4,000 ageinet Charles Ira Yynekoop, one of the 
defenteits below end epcellent here, end a verdict finding 
the @efendent below, Heite Richardson, not guilty. Judgment 
wae entered on the verdict and from that judgment this 
epperl wae perfected. 

Tre feete diecloee thet apoellee wae riding as 
& passenger in 2 certain Overland sedan, Griven by 
defendant below, Reits Sicherdson, end that this car cams 
into collision with « Packard car droven by the chauffeur 
of apptlisnt Yynekoop. The seci¢ent hapo-ened about seven 
thirty in the evening on February 27, 1924, at the 
imtereeetion of Pine Grove avenue and favelend avenue, 
tee intersecting streets in the city of Chicago, Pine Grove 
avenue being # north snd south street ond Yaveland Avenue 
being an eset ond west «treet. It appears from the testinony 
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of tmily Hellinger, deughte: of appellee, thet she wae 
riding in the front neat of the sedan with the driver, 
Reite Richardson, who wee « friend of hers, and that 

her mother, appellee herein who brings thie eult, woe 

at the time riding with them end was on the reer seat 

of the cnr; thet they were proceeding eantvard on tavelend 
avenue and that there were lights on the car driven 

by Mies Richardson, which csr ic hereinafter referred to 
ee the Overland; that as they came to Pine Grove avenue 
oud started to cross, she caw the Packar’ cer belonging to 
the apoelient, hereinafter referred to s the Peokerd, 

at % diatence of probably fifty feet, coming in « northerly 
divregtion aleng Fine Sreve svenue; thet she told her com 
pamion they were going te be hit, and thet “ies, Nicherdson 
speeded up end tried te get shead of the on coming Packerdg 
The Overland we«< etruck on the reer right side, on¢é this 
witmess ateted the oragh wae terrific. Tmmediately sfter 
tae secident sppellee wee pleeed in « Checker Cab, which veer 
ot oF near the apot at thet time, ond taken to = herpitel 
ehere she received trentment. Thie witness further stated 
thet the Gveriend «ee about in the center of Pine Grove 
avenue when she ea» the other cer, porsibly beyond the 
middle of the street, ond that at the time she first saw 
the Peokerd it wae shout fifty feet south of the south line 
of Waveland svenve. MolIntyre, the driver cf the Checker 
¢eb, textifie!d tht he eae fixing his car neet the corner 
of Yevelend and Pinegrove svenues and that he wee at the 
egutheast corner when he heard « machine pareing "kind of 
fest;* ond he exw the Packard pasging and at the time the 
Overland ene about in the widdie of the intersection of the 


two streets} thet after the accident he took the appellee 
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to the hewpitel; and thet he did mot ece any lighte on 
the Packard ond did not believe there were ony. He was 
corroborated in this by MoFsriend, e police offieer she 
was in the vicinity «nd who arrived at the scone of 

the sceident about « minute and a balf after it eccurred. 
He stated that he heard the oraeh snd went over te the 
corner; that he found there,were no lights on the 
Paokard; and that when he got there the Checker cab had 
Left with the injured peseanger. The co-defendant below, 
‘Reite Richardson, testified thet when she came close to 
Pine Greve avenue she elackened her espeed;that she had 
lived in the neighborhood for shout thirteen yours and 
knew it to be @ dangerour croesing; that she logked in 
beth directions when she etarted to cress and the street 
eae Cleary that afte: the accident she talked with the 
eheuffeur of the Packard snd he stated that be wee in & 
hurry 2nd wee going te the doeter', office, The police 
officer sico textified thet there wege skid warka at the 
point where the Packard car reache? “eveland avemus, weich 
appesred to be the skid werks of the Fackard, na behelf 
of sppellent, Andrew Gcimier testified thet he ene the 
Packerd before the uecident; thet it wee about 75 feet 
from the corner of Yevelend; thet it eas going about @ 
miles end howr ond the Overland war going about 20 miles 
an hour; thet when the cheuffeur of the Packard came te 
Wavelend avenue, he stopped end locked to age if eny car 
was coming end then stopped a senond time vith the front 
end of the cor alwoet in the center ef the street; that 
the Overland did not drive in « straight line but turned 
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north, evidently te get awey from the Packerd; and thet 
after the socident the front end of the Gverlend was 
fseing south end the back end of it wan fecing north, 

On croes-examinetion this witnesa testified that be 

vag the jenitor of » building on the corner of Pine 

Grove avenue; that he was @ patient of appellent and that 
he and hie femily had been euch for about ten years, 

He aleo stated thet there were lights on the Packard, 
re, Lloyd, « witness for «ppellent, testified thet 

she ware et the northeset corner of Yavelond and Pine Greve 
end heard the ermsh; that there were Lighta on the lerger 
eer; and that the Peckerd stepped at the seuth curb of 
Wavelend avenue with the front wheels just over the 

line. dhe further tetified thet ot the time che wae on 
her way to attend e party given by = facily nomed @impeon, 
who were @leo friends of Sr, Synekoop. The chouffeur 
testified that he took the ¢eetor to hie office on 

the evening in question end reached there et seven fifteen 
that the decter tel¢ hic to go from there to the garage 
ang weit there for s oil from him; that the garage war 
at 3616 North Heleted, three blecke from the office 

of appellent; that iasteed of doing thet, he went te 

eee & friend of hie nowed Love who lived st 3616 Fine Grove 
avenue; that he wae not there and the witness then went 
north on Pine Grove svenue. It further apocares from the 
teetimony that the doctor', office ase sbout three or 
four blocks from the place ef the secident; thet it was 
north of the point in question end wee in « direction shich 
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could be reached by the chauffeur in the direotion 
in vhich he wae going. Me further testified that at 
Tevelend svenug he come to « stendetill end looked east 
and weet end ¢i¢ not ese enything coming; thet he was 
within three or four feet of the east side of Pine 
Gréve; thet he then started sererce and when he saw the 
other osr and could not get out of the «ey, he swerved 
& Little to the right. Ae alse etated that the dash lights 
on the Packaré were warning Wat thet the headlights were 
not turned on; that the Overland did't heave ite head- 
lights burning but that its dash Lighte were burning. 
There appears to be testimeny to the effect thet the 
Overland hed no desh lights but wee equipped with head- 
lights only and a spot light. the defen’ent belew, Reitas 
Richardgon, teetified thet the sopt Licht wee wet lichted 
wut the headlights were. ‘The cheuffeur denied that he 
wae on his way te the deetor's effiee. fie further testi- 
fied that he was watching his speedemeter et the time he 
wee going north in Pine Grove aveme, and never went over 
12 wiles wm hour. He further denied that the solice 
officsyhed told him that he should turn om his Lights, 
amé also that he hed told the officer that he hed a 
hurry call from the doctor end hed not turned on his 
Lighte et the time he sterted for the office. He etated 
further that he did not sound his horn. Appelient, 
Wynekeop, testified thet hie offies hours rere from 4:00 
#o 6100 and from 8100 to 9:00 and that when he got out 
of hie car in frout of hie office he told the cheuffeur 
te go straight te the gerege sn¢ thet he would ell his 
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when he needed him. 


Appellent presente to thie court, an # 
venson for the revergal of the Judgment below, the 
proparsitien thet the ¢river of the Overland at the 
time of the raecident was guilty of contributery 
negligence, ani that the ap elise, a pastenger in 
the Overland, at the time waa sngeged in & joint 
enterprise with the éyiver cf the ear, nenely, thet 
they were bound for the emme destination uncer 2m 
agreement to use the Overlend car of the defendens 
below in the consumestion of thie joint enterprise. 
in thie we sre wuneble te concur. I4 is true they were 
bound for the sewe place an? thet the ear wae furnished 
by the defendent below, Mies. Sichardson, Wat it dees 
not sppesy, in the opinion of thie court, to be euch 
& joint enterprise as would be conteapliated in a enae 
of thie kind. if such were the fact, any person 
riting in a eer vould be bound by the act ef the driver 
if they were bound for « common destination. ‘The 
courte of this “tate have not procested along this 
line of attributing contritutory negligence te such 
& person riding wncer such olrowmetencee, end who ree 
not higself in actus] control of the car. The most 
thet har been aed is thet if by the exercice ef 
ordinery care, the percon #9 Fiding sould have eveided 
the socidant, by cxliing the driver’, attention to the 
situation in time to avoid the secident, thet then 
such person might bs guilty of centributery negligence. 
Wut there is no evidence of any kind showing thet 
eppeliece wae guilty of any segligence on her own pert, 
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omit her iupbality te recover, for this reason 
is based solely on the proposition that this enee 
wes one of joint enterprise. in thie we fell to 
agree vith counee). 
We mre ahec arcked to grant «a mew trink on 
the ground of the giving of Inetruction Wo. 11, on 
behalf of appellee, which is en inatruction denling 
with the rights of persons eppreaching & street 
intersection, Inetruction Wo. 10, given on behalf of 
eppelient, ¢efinee the righte of the perties in the 
vords of the statute, and we find nothing in Ip- 
struction 11) which we would comnider ae reveraibie errer. 
The principel ground of reverses] relied upen, 
however, is the fact that st the time of the eneident, 
the chouffour, Merritt, eapleyed by sppelicn?é, wae 
mot engeged in the line of his employment and that, 
therefore, sppelivat, the ewaer of the car and un- 
divputebly the employer ef the dhauffeur, vould aot 
be Feepencibie. Appellant im addition te filing s 
ples of the gonerni issues below, flie4 « nperial plea 
@enying that 24 the time ef the aceident either he or 
any of hie agents or employees erre in charge of saic 
automobile; or that any agent or employes was operating 
seme for or on behalf ef the defendemt. ‘ni under this 
ples it do inaieted thet while it ie true thet the 
eheuffeur was ewployed by spoelient and paid by hin, 
amd hed teen with him for severe] years, thet, never- 
the leas, at the time of the accident, he wes engaged 
on hie own business snd not that of bie empicyer, end 
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that the court should heve directed = verdict at 

the cloece of the testimony, in favor of appellant. 
Counsel cite numerous cages in their brief and we do 
aot quarrel with the pogition thet as & geners] rule 
in this State it is the law that the eater will not 
bs Naapenetishe for seeideats caused by on automobile, 
where the servant ¢riviag the sexe at the time of 

the agcident was not engaged in the business: of his 
ouploysr but wee engaged on business of bie ora, beyond 
and outside the seope of hie ewpleyeent. It is in- 
aisved, moreover,by counee] fer eprallent thet as 

eGom Se this fact sp eared, any presueption at to the 
ownership, contrel and sanegecent ef the car, by 
reaaon of the outabiiehment of the fnet that the driver 
wee suployea by the euner, should Giseppear, enc thet 
there woulé be but one thing left fer the court te de 
and thet would be te inetruct the jury in fevor of the 
detencent belew. if thie were the true rule, it might 
be impoesibie te atieeh Liability to the cmner of « 
eer, under eny cirouvstances, unlesa the river wee 
Glearly and ateletly engaged in the master’. bueiness, 
Bat in cer cpiuien, this rale is uet «os strictly oon~ 
struad, The fete in thie ose show thet the driver 
of the Packard car had besa fa the employ of the appellant 
for 2 musber of years. The driver, bimselt, wae not a 
party to the litigation, so conesquentiy did not have 
to fear tae obtaining of = judgwent against him, ner wan 
thera aay ovidence thet be would be able to vespoad in 
ease say such judcuent were antered. We cite thie fret 
aluply ae bearing on the cucation of the prebability oer 
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dimprobability of the testimony of the cheuffeur end 
the owner and thet the jury head the right to consider 
this in weighing the testimony. Boreever, under the 
cireunstances of this cease, it spoears thet the secideat 
hapevene? eithin LS wlewtes, sere oy lesa, after the 
chouffeur bed left bie amplayer vad witeia ® short 
diatanes of both the office ami the garage; sad that at 
tne time of the aocidant be sag beaded in the direction, 
whieh, if crsperly carried on, would hove taken him to 
the offices of appeilent, without going out of Aida way. 
4nd we camaet eay so a moabter of Law thes the svidence 
wae @¢ Gloay and ancontreiicsted on this League that it 
geaged te ba © guegtien of faet for the consideration of 
#he jury, and that the eace showld be reversed, ae 

a matter of law. his sourt in tte opinion in Zavele 
¥. Borgen Soit go., 242 rir’ "a0, at page 210, enya! 


"The defendant eoentends thet the court chowld 
have @irected « verdict ia ite favoxy oe requerted 
for the reason that the evidence (isclores that « 
sud privgr to the time 6f the aceldent, the chauffeur 
wae aeting outcide of the scope of his ——— 


that he wae —— 
defendant. = ime puniatife 8 Stak ta’ thot’ 4 if the 
evadenes a faes te be ae the defendant 


contends, no page rH el eould be hed. But plaintiff 
—— shat he having mate = # — faeie 
cane, under np stete of facte would the court he 
warrenteé ih lasteusta for the Gefeaduant. ~e 
think the contention of the pisintiff in this 
gecpeot is contrary te the jaw. Yisintizf made out 
A prime facie case by proving thet he wee in the 
pA aryl ot ortimaxy cere for his own sevety 
and was atruck and severely injured through the 
weghigence of the driver of derentant‘, truck 
by further | go gees Bp premmup tion. which she 
lew reises from the facts of owmership ef the 
truck and eapleyeent ef the a to the 
the: the truck wee being used pursuant to the 
defeniant's tasinees at the time in question. 
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course of hie employsent; so thet rpuskntlt's 


ease rested on the —— of in 

this state of the record the defendant then put 

in evidence of euch « chareeter thet would lead 

ali 6 minde to conclude that the truck was 
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Mme dg Set the 2 plaintitt further contends Pow 
the eviceuoe in the record is much that the 
the cheuffeur wae driving the 


of fact for the jury. e think th 
borne out by the » sae We think that 

— ane’ aasiaas wae deine We taeak at Ve 
time of —* secident in counection with defendent' 


bueiness ena @ oucetion for the euretie Latenaent They sight 
find that wal though he ‘wae — 
badly, defendent wae lisble. co 


Vader the oircumctusces of thie cace, we feel thet 
the watter wos properly eubeitted to the jury. Se find 
further that there wae ag errer in the record euch ag 
would be considered as reversible error, snd therefore, 
the judgment of the Sireuilt Court is affirmed. 
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JEAMBETTS zur YY, and 
PHILIP WELWSTEIN, Administretors 
of the Batate of Paulel. Buckley, 


* 


Appellees, 
APPEAL PROM 
We 
OIA? COURT 
“MAROGL BAOTHERS, 
a Corporation, COOK COUNTY, 


Appelient, 
Opinion filed Oct, 19, 1927. 
#8. IUETIOn WILTOR delivered the opinicn 
of the court. 


It appears from the record that the decessed, 
Poul %. Buckley, on the 16th of Cetober, 1920, war a 
motoreyele police officer, connected with the Folice 
Department of the Villege of Homewood. On the day in 
question he wes stationed at the Village of Homewood on 
the Dixie Highway, with hie motorcycle. It eppeare that 
north of “esewood and at approximately 145th street, there 
was & one way traffic point, and thet « certain officer 
named Kietner, aleo & motorcycle police officer, vas 
engaged in directing traffic, and thet while there, 
according te his teatimony, 2 car ignored his signal sn 
apeeded south at « fast rate of speed; end thet he pur- 
sued thie car through Fomeweed end over ond along the 
Dixie Highway. It appeare further from the testimony 
that he motioned to Officer Puckley, who mounted his 
motorcycle and csught up «ith Officer Fistner, both 
proceeding southeard slong the Sixie Highway end out of 
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and beyond the limite ef the Village of Homewood. 
Kistner further testified that he esked Buckley 

if a red touring car had gone through, end he 

hed snewered yes, whereupon Kistner ectated thet he 
wanted to catch it. Both proceeded southward, with 
Suckley in the lesd thirty or forty feet, slong the 
roadway, which, at this point was approximately 18 

feet wide and a concrete cement road. ‘The evidence 
would indicate that they were traveling sbout 40 miles 
om hour. Located south of Homewood and upon the 

Dixie Highway there wae the home of one Yabath. There 
wee & gete entrance to the grounde, aporozimetely 15 
feet from the edge of the pevement; and outside of the 
fenee and along the fences, there apveerea to have been 
eonsiderable folisge. On the day in question, « truck 
belonging to soppellent, had been delivering goods st the 
@abath home end had then proeseded out through the 
groundea, through the geteway and out upon the roadway 
wntil the front end of the truck extended 2 considerable 
distance serosa the ros¢éwey. There ie = conflict in 
the testimony oe to just how far it extended, The 
Griver of the truck testified thet it ras about half vay 
aerese the road, and Officer Kistner tectified thet it 
wae Go far acrose that it was impossible for ea motorcycle 
te get by. The point in question wae shout « mile south 
of the Village ef Homewood, and the teatimony discloses 
that there wae no other traffic upon the road at this 
time and that there was nothing.to obstruct the view of 
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the roud, either te « percon approsching the place 

im Question or te the person 2% the plece in cusetion 
tpon the rosé, looking north,  ‘hetmer tertified that 
om the track ewung out inte the roadeny 1% het not 

yet mace 8 complete turn toward the south when the 
motorcycle, driven by the deceoged, gume in oolliisien ©ith 
the ide of the truck, but that there war no room for 
Buckley to pues. Offieer Tietaer, vho wae follewing shout 
20 or 40 feet vebiad Yuckley, socording to bis tentinony, 
went inte the diteh in order te evedd etr&hing the truck. 


as & reewkt of the collision, Puckiey woe killed. The 
triol resulted in * roréiet is faver of the appellees, 
for 58500, end judgweat war satered woon the verdict. 
To reverce that fucdgwent thin sprees) wee oerfeeted, 

It is argued by appellant thet the declara- 
tion im question @mmeicted of ons count which charged thet 
sppellent negligently, eereleesly «nd iupreperly ren, 
drove sa¢ mameged this truck eo thet the same ren inte 
ond eghingt the decosedd, «mi that the evidence shews thet, 
ag # metter of fnot, the decenced rou inte, sgtinet enc 
oglideed with the truck, sed thet, therefore, the oreof 
wee mot in somformity with the Geelaration. Ye are unable 
to agree with thie poeltien cf cwansel. ‘The decleretion 
eharges the cerelese smi negligent mansgement of the truck, 
ond this, ia our opimien, io the direct ground upon which 
the negligenos chargecis® based. It would be a refinewent 
of pleading, in the suse of 4 collision between tee ench 
imstrusentalities te differentiate betwoan the feete oa 
te shether the truck ram into the aetercyele or the 
motereycie ren inte the truck, ‘The rel qcweetion st iseue, 
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water the pleading, ic whether the truck was 56 
negligently operated and managed as to result in the 
secident. 

It is further argued by appellant that the 
d@ecensed at the time of the accident woe, himself, 
not in the exercice of ordimery cere for hie own 
safety. The secident in question hepsened outeide 
the limite of the Village of “omewood amt on the 
State Highway. e believe, from the testimony, that 
the deoeneed at the time é¢ the accident wee in the 
pureuit of an offender and wae in the discharge of his 
duty. It would be necessary to consider hie actions 
with veference to hie official capacity, rather than te 
apply the same rule thet would apply to © private in- 
dividual, A rate of speed exployed by « motorcycle 
policemen in the discharge of his duties, woule not 
be governed by the seme rules ex would apply in 

It wee the evident intention ef the legis- 
lnture, in enacting the Motor Yehicle Act, te exempt 
police offieiels from osrtain of ite provieléns, The 
Aet iteelf, chapter G3a, Oshill's Illinois Statutes 
~ 1027, paragraph 34, section 3, provides ss follows: 
“fp all cases, police vehicles, fire departments, 
vehicles treneferring Tnited States weil, ond ambulances, 
ghall heve the right of way over other vehicles.“ It 
sould be practioslly impossible for an officer te effect 
an arrest of « speeder, if the officer, himesif, wae 
required to observe the epesd laws in his efforte to uske 
the arrest. 
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It does not appear thet ony horn wee blown or 
dignel given a¢ the time the truck moved out into the 
roadvay, owl it tas a question ef fact for the jury 
whether or not the deconsed, proceeding «at the pace 
at which he wae going, hat eufficient time to avoid the 
eollision, oem thie court is net inclined te disturb 
the verdiot in that vregerd. A somewhnt significant fect 
in cennection with the testimony ia that the efficer 
following the decensed wae alas compelled to leave 
the roadway, on hie motercycle, in order to evoeid 
& wimiler collision. | 


Yer the reasons otated, the judgnent of 
the Cireult Court will be affirsed, 
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BELL & GOGSETT COMPAKY, a corpora- 
tion, J. Edward Ereanbraik and George 
F. Paul, 
Appelices, INTERLOCUTORY APPEAL 
Vo FROM SUPERIOR QOURT, 
ASE QD0K COUNTY. 
GUAWER OL508 and EUGEMR H. EEHL, Individ- 
= and as coppertners trading under 
the firm name and style of Olson-ehl 6o., 
not inc., % eo-partnership, 


Appellante. 


Opinion filed Oct. 26, 1927, 


MR. dUSTICN HOLDOM delivered the opinion ef the 


This is an a@ppesl from an interlooutery order grant- 
ing) ® temporary injunetion in « bill brought by complainante 
againet the defendants to enforce complainsats' rights under 
an agreement between the perties, dated January 14, 1925. 


Complainants J. Edword ErBanbrack and George F. 
Paul are the inventors, and Bell 4&4 Gossett Sompany are the 
manufacturers of "partition type submerged indirect water 
heaters"; the ssid heaters were protected by the inventors 
by letterea patent issued by the tnited States. The agreement 
granted the defendants the exclusive right and license to 
#@11 anywhere in the Gounty of Gook, Illinois, and the Geunty 
of Lake, Indiana, under terme eapecified, "partition type 
submerged indirect water heaters’, and the right to inetell 
the same throughout the aforesaid territory, and the defendeq 
ants, ae such licensees "recognized the validity of each 
and every of said patents for the life of this contract", 
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and the defendante further agreed to buy from the Hell @ 
Gossett Company, the wanufacturers of said heaters, and 
anid company agreed to #e11 to eaid defendants certain 
quantities of said heaters specified therein during certain 
times in enid agreement specified; end defendants agreed 

to pay to Hell & Gossett Company for such heaters nocording 
to prices echeduled im snid agreenent, which also provided 
for the manner of payment for auch heaters, and they fure 
ther agreed to allow the Bell & Goesett Jompany to examine 
their books of account and reeords and take data therefrom 
in the event of abreach of the contract, eto, There are 
many other conditiOnes in the agreement governing the rela- 
tions of the parties which are not necessary to be here 
mentioned for the purpose of thie opinion. 


, the bill averse that defendants are now in arream 

in making paysents under the contract, and that on December 
14, 1926, Hell & Gossett Company demanded of defendants the 
right to exsaine their books of account and records aforesaid, 
and that defendants refused to comply with such demand, and 
stated that they would accept the advice of their lawyer 

“to violate the terms of said contract’ so far as the exemina- 
tion of the books of nocount and records of eaid defendants 
was conesrned, and further cherging that without authority 

or license from the colplainants, or the Bell & Gossett 
Gompany, defendants have veen amnufacturing seid heaters 

and s@lling the same to buyera in the territory of Gook 
County, Tllinoia, and ieke County, Indiana, and that they 
refuse to desist from further manufacturing said heaters; 

that suid Bell # G,esett Vompany are the exclusive manue 
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facturers of said heaters under a license agreement from 
the inventors, their co-complainants, Complainants ask 
that defendsnts, individually and es partners under the 
name of Olson-Kehl Gompeny, their agents, etc,, be res- 
trained and enjoined from removing any of the booke of 
account and records of Oleon-Kehl Company coneerning the 
instal lation o7f #1) heaters made by them since January 14, 
1925, and restraining thea from altering, changing or in 
any way destroying eny of snid books or records, until the 
further order of the court, and that defend«nts be decreed 
to pey te complainant Hell § Gossett Company, *the sum of 
$1592.69, end that execution issue therefor;" that on 
account be taken under the direction of the court of the 
heaters sold by defendants since January 14, 1925, and 
that defendents be decreéd to pay complainant Bell & Gossett 
doupany 2 sum of money equivalent to Hell 4 Gossett Company's 
profite thereon, and also a eum of money for damages to 
enid Bell & Gossett Company by reason of the wrongful manu- 
facture ef beaters by eaid defendente, and for other and 
further relief, The bill is duly verified by the oaths 

of J. Bdward Ercanbrack and D. J. Gossett. 


fo this bill the defendants interposed * general 
and special demurrer, which upen hearing by the chancellor 
en June 15, 1987, was overruled, and defendsnts vere given 
leave to enewer the bill on or before July 9, 1997. 


Before the coming in of the anewér of defendants, 
and on July 6, 1927, wpon notice duly given te defendants 
of an applicetion for = temporary injunction “and the eourt 
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having read said bill of complainant, and being duly 
adVised in the prenises* it wae ordered thet the defend= 
ants, individwally end as partners, eto., be enjoined 
and restrained, until the further order of the court, from 
manufacturing or causing to be manufactured or assisting 
in or promoting the manufacture in any way, directly or 
_fimdirectly, either individually or es partners, of any 
of the heaters aforesaid, covered end described in the 
contract of January 14, 1985, wpon the filing of an in- 
junction bond in the penalty of $6,000 with good and 
sufficient surety to be arpreved by the court. From this 
temporary injunctionsl order defendents prayed and pere 
fected this eppeal, 


(Gounsel for defendants have gressiy failed to 
comply with the rule of this court regarding abstracting 
the ve oord before ue. It ie not abstracted, the bill 
and the contract with the accompanying affidavits are 
eet forth in hsec verbo. if we enforeed the rule, as 
we might, and maybe should, we would strike the so-called 
abstreot fron the record, We admonish counsel not to offend 


in like manner again.) 


Defendants contend thet the bill is not properly 
verified. An axemination of the affidavits verifying the 
bill impels ue to the conclusion thet the verification meets 
every legal requirement. 


In the condition ef this record, the only matter 
presented for our ooneideration, is, whether from the aatere 
ial averments of the bill, which stand confesved by the inter- 
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position by defendants of their general and special 
demurrer, it iw sufficient to support the temporary 
injunction granted by the chancellor. Gounsel have 
argued the faete of the case. The fects are not before 
us for our determination, - simply the validity of the 
injunctions] order, and to a consideration of that order 
. we ehall restrict this opinion. 


It is clear that the righte of the parties under 
the contract of January 14, 1935, only are presented for 
judicial determination. The validity of the patents 
under which the heaters are wanufactured, the subject~ 
matter ef the contract in queration, is not involved, 
fhe contract itself admite the validity of the patents, 
Therefore as the question of the patents is in no rise 
involved in thie litigation, the state courts have juris- 
diction. It wuuld be otherwise, hovever, were the ques= 
tiom of the validity of the patents in any way, shape or 
manner questioned, Under the covenant in the contract ad- 
mitting the validity of thepatents it may be that defende 
ante would be estopped even in the federal court from 
challenging their Validity. As eaid in Forster v. Brown 
Hoisting Mach, Go,, 366 i11. 267; “Suite te recever royal- 
ties for the use of patents, suits for the specifie per=- 
formance of contracts for their use and suits on contracts 
governing the righte of the parties in the uee of a patented — 
imventicn has been held not te ve suite under the patent laws, 
and in suc actions State courts have jurisdiction." 


In Luckett v. Delpark, 270 0.8. 496, there will be 
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found a full discussion of this proposition where the 
distinctions regarding federal and state jurisdictions 
are clearly pointed out. In this case Mr. Ghief Justice 
faft held: "It is a general rule that a quit by a 
patentee for royaities under « license or assignment 
grented by him, or for any remedy in respect of a con- 
- tract permitting use of the patent is not a suit under 
the patent laws of the tinited States, and can not be 
maintained in a federal court as such.® (Citing eases), 


We think from the averments of the will, which 
are not challenged, thet s clear case is shown for equity 
jurisdiction and relief by way of injunction as prayed. 
The defendants are charged with manufacturing the patented 
heater without any right @e te do ant in contravention of 
the property rights of the complainant Bell & Gossett 
Company, who have the exclusive right granted to it vy the 
patentors to manufacture the heater, The refusal of dee 
fendants to permit access to their books of account regarde 
ing the sale, ae well as the manufacture of the heaters, is 
Likewise a cause for the intervention of a court of enuity. 
fhe conditions set forth in the bill would make it necessary 
for an accounting between the parties to determine what 
amounts are due under the contract from the defendants te the 
complainants, Likewise it is essential to the protection 
of complainants’ rights under the contract that the integrity 
of the books and records of defendatite should be preserved 
in tact for use in an accounting hereafter to be had between 
the parties through the injunetional power of « court of equity. 
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It is apparent from the attitude of defendants, 
averred in the bill, in failing te pay the awounts claimed 
due by complainants, and by reason of defendants’ denial 
to oouplainants of their right under the contract to 
verify, by the defendants' books, the anount of the manu- 
facture and sales made by them of the heaters, resort to 
‘equity ie made neceswary to ascertain, by an examination 
ef such books of account, the anount rightfully due from 
defendenta to oomplainants under the contract between 
then, 


Whenever the cise is before us on the merits, 
we will determine ell of the questions ehich may then be 
presented, but at the present time we are of the opinion 
that the bill states facts sufficient te give a court of 
equity jurisdiction to grant the temporary injunoticnal 
relief sought and granted by the order of July 6, 1927, 
involved in this appeal. 


For the foregoing reasons the interlocutory 
order of the Superior Court appealed from is affirmed. 


AFPIRME Ge 


TAYLGR, P.J. AND WILSOR, J. QHOUR. 
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JOSEPH DAMATO, a minor, by 
Andrew Domato, hie father and 
friend, 


next ) 
Appellee, APPEAL PROM 
; SUPERIOR COURT, 
Ve ba 
| GOOK COUSTY. 
GOHSUMERE COMPANY, a corporation, 


Appellant. 
Opinion filed November 9, 1927. 


MA. JUGTIGS WILSON deliveres the apinion, of the court. 


This wae an &pveal by the defendent from a 
judgaent of the Guperior Gourt of Cock County, affirming « 
verdict in favor of plaintiff below for the eum of $6,500.00 
May 21, 1919, aid cause was reversed by this court, and 
in the opinion rendered in seid ceuse on eaid date, it was 
held that the verdict was ageuinst the manifest weight of 
the evidence, and it was ordered that the judgnent of the 
Superior Oourt of Gook Gounty be reversed with a finding of 
fact. It wae secordingly found, in secordance with said 
opinion, that the ultimate fact was thet the plaintiff wae 
injureé near the southwest corner of 47th and Federal streets, 
in the Gity of Chicago, snd that the defendant in the opera= 
tion of ite truck was guilty of no negligence. A writ of 
error waa eued out in the Supreme Court, and on the 32nd 
day of Cotober, A. 9. 1937, thet court reversed the judgment 
of this court, with directions that it either affirm the judg- 
ment of the Superior Jourt or reverse it and renand the cause & 
for a new trisl, This cause now being before this court 
on & motion of Joseph Damato, by Andrew Daunte, his father 
and next friend, plaintiff below, to affirm the judgment 
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of the Superior Court, in saqcordance with the judgment 

of the eSupreme” Court, hereinbefore filed in this court, 
it is ori¢re’ that the motion be and the same is denied. 
Itjie further ordered that the judgment of the Superior 
Gourt be and the game is hereby reversed, in nocordance 
with the sendate of the Supreme Court, and the cnuse is 
“vewanded to thet court, with directions for a new trial. 


——— REVERSEO £50 rean DED 
SIiTX DIRKOTIONS, 


TAYLOR, F.d. AED BOLDOM, J. CONCUR, 
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MRS. FRANCES RYAM, 
Appellee, 


APPEAL FROW 
Ve 


MUNIOIPAL GOURT 
Re V. FOHGER, 


@ 


Opinion filed November 9, 1927. 


MR. JUSTICE WILSON delivered the opinion of 
the court. 


This is an aspeal from a judgment in a foroible 
entry and detainer oase, which judgment was in favor of 
plaintiff below, finding thet plaintiff have and recover 
from the defendant possession of the premises described 
in the complaint, known as the second apartment at 5540 
Kenmore Avenue, Ghiosigo, Illinois, and that ® writ of restitu- 
tion issue, 


It appears from the facts that on Becember 18, 1926, 


about 10 o'clock in the morning, one figven, agent for the 
plaintiff’, posted = five day notice on the docr of defendant's 


apartaent; that prior to the posting of snid notice, the 
witness rang the belli end knocked on the door; that nobody 

| responded and he could net see nor hear enybody on the premises. 
fhe five dwy notice was signed properly, aad in connection 

with said notice an effidevit of Haven's was filed, stating 
that he had pested the notice e no one being in sotusl possess- 
ion ef the premises, 


It ia argued here by the defendant below that the 
eours did not have jurisdiction and consequently the judg- 
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ment is void. The defend»nt Fonger, testifying in his own 
behalf, stated that at the time in question he was in actual 
possession of the premises and wes living there with his 
wife and family; that he was not there at the time of the 
posting of the notice, but that upon hie return the same 
day, the notice was handed to him by his mothereinelaw, 

whe lived with him. He further attempted to justify on 

the merits of the cause, by showing that the plaintiff 
below had promiaed that if he paid the rent she would see 
that certain repaire were made on the premises, 


The Foroible Entry and Detainer Act provides 
that service may be mnde by delivering a copy of the 
notice to the tenant or by leaving 4 copy with some person 
above the age of 12 yeara, residing on or in possession of 
said premises; or in casé ne one is in actual possession 
of the premises, then by posting the anmwe on the premises, 


The evidence shows that ae «x matter of fact 
either no one was in the premises at the tise of the 
pouting of the notice on the door, or if they were there, 
they were avoiding service. It is further shown by the 
facts that defendant below actually came inte possession 
of the notice, 


Tne ettempted defense to the merite was inguffie 
ecient in lew. It did, hewever, serve to waive the question 
of the walidity of the notice, The parties were in court 
on a motion to quash the sugmens, Thin notion being overe 
ruled, defendant below failed to stand by his motiog, and 
proceasded to introduce testimony as to the merits, and for 
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thie reason we are of the opinion that he waived any 
irregularities in regard te the sane, 


Fer the reneons stated in this opinion, the 
judgment of the Municipal Gourt ie af firmed, 


GUDURENT AFTIPWED. 


TAYLOR, Peds ABD BOLDOM, J. GORGUR, 
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WARGUEAITE COLE, 


Appellee, 
i APPEAL PAGM GCIACUIT COURT, 
° 
COOK COURTY. 
BALTIMORE & OIO RATLAGAD 
COMPARY » 


Appellant. 


WRe PRESIDING JUSTICE BARNES 
PELIVERED THR OPIRION GF THR COURT. 


Thie is on appenk from a judgment fer $7,000 againat 
the Baltimore & Ghio Railresd Company for damages for injuries 
alleged to have been sustained by pleintiff while # passenger 
on ome of ite traing, 

The grounds alleged for veversal are that the verdict 
ig against the manifest weight ef the evidence, the judgment ie 
exeessive, ond the court erred in giving an inetruetion requested 
by plaintiff. 

fhe train im question on which plaintiff wie a passenger 
wae wrecked in the afternoon of Hovesber 15, 1925, after leaving 
Boltimore, Ud., for Chiexsgo. It wae vunning ot the tine about 
forty te fifty miles an hour. The engine and mail oar next behind 
it were thrown onto their sides and the engine plowed sleng sbout 
& Gar length efter turning ever, ‘The trucks of the Pullman car 
in which plaintiff was riding were derailed and the car was slightly 
tilted. She was lying im her seat om the left-hand side of the car 
facing the engine with her head toward the aisle. No other persons 
were in the ear except Hatch, the Pullman conductor, “Aston, the 
Pullman porter, and one Cora Galiagher, & pasengere 

Ae to the facts, only what happened to plaintiff at 
the time ef the accident and the results thereof are in controversy. 
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Plaintiff testified that she wae asleep and threwn to the floor 

ef the Garj that the firet thing che knew wos suffering intense 
pain and being pulled to the seat by a womang that uhe was wome- 
what dssed and maneged to get off the train and walk a little ways, 
and returned in about two minutes to the car, omd while euffering 
grest pain became hyctoriesl; thet she wau taken to another ear in 
the train end placed in s berth where che had an untssy Bight and 
Wae garecé for by « Pullman eer maid; that che centinued om the train 
te Chiense, and plaeed herself under the care of a physician, 
chiefly or. Valiely, whe bee been attending her singe; thet A-rays 
were taken of her spine; that am operation woe suggeeted but advised 
egeinet fer ct lenst six monthsj thst she remained in bed fer about 
two weeks, and hae suffered great pains in her spins, especially the 
extremity, and has been amd ig uneble to sit in « normal posture 
without auch pain there, ami wee compelled te anti did abotain from 
work for some time, and has wince worked intermitientiy er part time 
ae her condition would permit. 

the other persone in the car teatified fer defendant, 
all to the effect that plsintiff was sleeping at the time of and 
through the sccident, amd dic mot fali te the floor of the car. 
Gora Gallagher testified that seme consicereble time after the 
accident she wakened plaintiff by shaking her “slightly,” and 
reprovec plaintiff for apparent levity ever the situation. She 
seemed to have evineed a marked dislike fer plaintiff. 

Tne Pullman maid testified thet che gave plaintiff 
attention after she was removed to the ober car until about 
midnight, amd on goimg to her berth found her lying om bor back, 
avleep, at 1 o'eleck, awi agaim at 6 o'cleck. me Clifton, a 
passenger, teaiified thet be came inte the ear about three minutes 
after the dersilment, heard Mise Galiegher “giving Mies Cole a 
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call down,” and remembered her saying: “There is nothing te 
iewgh at," and thet plaintiff wae then lying down with her head 
toward the aisle; and later he saw her walking around cuteide in- 
epecting the wreek, apparently like en erdimory person; thet about 
& half hour iater aaw her im hysteries, and heard her complaining 
of eo pein in her back. 

it is conceded that the preponderance of the evidence 
is not determined meroly by the number of witnesses, and that 
thie eourt wilh net reverse on she weight of the evidence unless 
tie verdict iw maniveetly against 184 

As te what happomed at the time of tho derailment, we 
think the jury may well heave queetiones, om consideration of the 
wurrowunding ¢ireumstanees and the probability of the truta ef the 
several stateuents, whether a person (who, according to Mise 
Gallagher, wes readily awakened a few minutes after the derailment 
by soing “sheen elightly“) would met have been awakened and throw 
from her seat vy the jer of the deraliment and the sudden stepping 
of a train going ferty or fifty miles an hour, and whether under 
wach clrowmstasees her fall would not huve a tendency to produce 
the injuries of which she comploined. It is apparent from the 
eharacter oF tae evidence that the werdict depended mich upon the 
jury's view of ite credibility; and, oe frequentiy seid, they had a 
better opportunity fer determining ite oredinility than we have, and 
thay may well have rejeeted seme of the evidence of defendant's 
witnesses abeve referred to ae inkerentiy wilikely or improbable. 

The tentimeny ie alee sharply somflicting ae to plaintiff's 
injuries, Pr. Vallely, she wes onlied by her shortly after ber 
arrival im Chiengo, testified thot ke found her is great pain and 
suffcring, amd on account thereof wee unable te mke o thorough 
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phyeical exeminction ot that time; thet she complained of pain 
down her epine and particularly at the lower end thereof, and of 
having terrible pain when she meved, and not being able to sleep. 
He found two black and blue spote on her left bubtecko A-ray 
pictures were teken of her spine and intredueed in evidence. Dre 
Breck, whe took some of them, ami Dr. Yaliely beth cloimed there 
wae a fracture of the eeceyx and displacement, and it was the 
opinion of the istter, im answer te a hypothetien] question, that 
the eecident wae sufficient te bring abeut the injury complained 
of, and that the condition is a permanent ome. FPlinintiff still 
complains of pain im her whole epine, of inability te Lie on her 
back or to wit im an ordinary posture on « chair without pain, 

or to indulge, «s formerly, im eperte ond the exercise of dancing, 
heresback riding and boat rowing, and that the pain is weakening 
and produces mausea.e Sone of this evidense as te her condition 
simee and befere the secident is contreverte’ except upon medical 
theory. 

It wae admitted by plaintiff's physicians that in a fer 
norual cages there are deflections ef the cecoyx to the right er 
heft. Dre Cushman teetifying for éefendanmt with regard to the 
deflection «cs shown by the picture end that auch deflections are 
very common where there are no symptoms or histery of any trouble 
im thet region, and thet he had found as a result of his examinations 
that less than forty per cent of the coecyges that he has examined 
are absolutely straight, and many im normal cases deflected as 
euch as shown by the Meray pictures. dr. Trostler teatified to 
subetamtially the some effeet. 

Other physiciane called by defenient testified, in 
anewer te a hypothetiesl question, that a person could mot sustain 
a fracture or dislocstion of the coceyx by a fall to the floer for 
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the reason that the eocayx in se thoroughly protected by bone and 
tissue. 

Nevertheless that plaintiff's health and physical condition 
underwent a decided change immediately after the scvid nt, and that 
such accident wae the cause of the change can hardly be questioned. 
To urge any other conclusion would require a jury te beliewe that 
plaintiff was mlingering. They did mot, and from the teotinony 
could mot, take euch « view of the case, and we are net disposed te 
held that the verdict is not aupported by a preponderance of evi- 
Genes cither ae te the cirewunotances of the accident or the character 
of the injuries resulting therefrom. And whatever be the correct 
medical theory, if se the result of such accident che hes suffered 
te the extent complained oi, we onnnet conclude that the judgment 
in execseive. 

Compleint ie maede of am imetruction qiven at pleintiff's 
request as to that motiers may be taken inte coneiderntion in deter- 
mining plaintiff's damages, among thom, “such sum or sume as plain- 
tiff haw become liable for, if ary, for medigal service because of 
such injury * * * and her expenditures for medics] services, if any.” 
It ie urged that there wae mo evidence that plaintiff hed become 
liable fer amy medioul eerviees; that the only testimony bemting on 
the euvbjeect is that of Dr. Vallely who testified thet the fair, 
reseounble ond cuctemary cherge for the services he rendered would 
be 2260, but that he did net any he had charged appellee anything 
ox rendered oa dill or intended te do so. 1% in further urged 
ageinet the inetruction thet plaintiff testified that she had 
paid a1] ef her doctore except Pre Vallely, Dut Gid mot mame the 
amount ge 

It shoulé first be moted that contrary to the contention 
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ferth im their own brief, eoch of the clouses referreé to is 
followed by the words, “if amy." It onnnet be inferred, there- 
fore, thet the jury imeluded in their verdict expenditures fer 
medica) corviees that were met preven. snd they had a right te 
inelude Dee VYallely’s charges, as the testimony warranted the 
conclusion of plaintiff's liability therefer, from the fact that 
ebe heaving ealled him beaume liable for the value of the cervices 
rendered. In 6 simdler ease it was held that sueh testimony was 
eutficient on which te base a eimilar instruction. (MeGerthy v. 
Bering Volley Soak Cos, 194 TLL. 285, 208.) 

The judgesent is affirmed. 

APPIRME Se 


Gridley ané Seamlam, Jie, comeure 
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GLADYS MeBhCSE, 

Hefendant in Srror, 
BREOR TO SUPSRIGN COURT, 
SOR COUNTY. 
HUGO REX VeRO, 

Plaintiff in Brror. 


| 

Ve 
MR, PERSIOIING JUATICE Banke 

DELIVERED THE OPINION OF THE COURT. 


Thies is an appeal from the iasuence of an attachment 
writ requiring the ¢efendont in a diverce suit te appear and 
ohew Gaus wey he should mot be punighed fer contempt of court 
im meglseeting amd refusing to comply with an order to pay teuporary 
alimony. Defendant alleged beth in his ancwer te the bill and in 
hig asewer to the rule te shew. esuse thet complainant wae net « 
resident of Sook eounty pricy to and ot tne time of the filing 
ef the bili, and eailied «tiention te the fact that she did not 
allege in her D111 thet she ig «a resident of seid county. 

it is steted by plaintiff in error's counsel thet the 
eourt held that it did not matter whet county the complainant 
resided in ac long es the acte of erwelty relied om were alleged 
te be someitted in the county where the bill wae filed. ‘hile 
the record dees not diselese the grounmde of the court's ruling, 
if correctly etated it wae directly controry te the degision ef 
the Supreme court in Hay v« Hay, 64 Ili. 406, 410. The court 
there construed the statute on that poimt au requiring actual 
resigence of the compl«inant in the county whore the bili is filed, 
and helé that such residence is a condition precedent to the 
jurisdiction of the court. It was also anid there that when the 
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want ef juric¢ietion clearly appeare during the progress of the 
trinl it is the right anc duty of the court te dismiss the bill. 
Jurisdiation comet be waived and questions of jurisdiction over 
the subject matter of the mit any be raised ot amy time, and 
for the firet time, even on appeals (Beeklemberg v. Becklenberg, 
232 X21» 120.) 

sttemtion heving been called to the court thet an 
essential element of jurisdiction wae lacking, not only in the 
bill but in fact, it showld have Cismiesed the bill unless it 
whe preperiy amended. Until «11 the alements of jurisdiction 
appeared the court had mo authority to enter the order in question. 
Agcerdingly 1% ie reversed. 

REVERSE dy 


Gridley and (‘¢anlan, JJs, concure 


® 


= 
=o 


ad? Ye scorgesy yEssels metfoldetesl, Ye 

thd 0d) caltalh 0: 1000 ett % Weak tes thin ol ee 

weve aolsotoutwt te unohisony bas beviaw 24 tonnes mebpnliabunt 
bee sents ys Fs beaker of wan Shira odd Yo cotta Aeolus wld 


aabodgeediooh ov guedaet eet) —— — *2* 
Xbun sant eee 

fa tome Sxmeo bed OF bellaw mod gxived wotumeesa 
is mi vino tea .yattons sow amtselivkyn, Ye davcele Lehsmune 
4 svokay Like otf boontawls ove biveds #2 ,deet mt tue Lied 
Moksotvaseah De pfnamele o6F tie S2208, . dphenns, weeny ae 
raoidvauy Kt Sobre ods wodae of Ytitediwe om best Pxee alt bexenRae 
— procs: 


it Les at 








ASSET 


areas os gaits, Bet 
vt ome ott — ts 


— tb Ok ee 


J 


a thi sae FS 


9461.4. 616' 


64 + 51669 
CLARA WATERS» 
etendent in &rrers BRAGK TO SUPBAIGH GuURT, 


Ve COOK GOUKTY. 
BLIZA Jo TERK INGOH, 
Piaintiff in Srror. 
Mis. PACSIVING JUSTICE BANBRS 
DRLIVGARD THE OPINION GF THA GOURT. 


This “rit seeke review of a decree which finde that 
defendant must account for and pay complainant all moncy, and 
the value of eceurities and property which came inte her hands 
or possession from complainant, with interest at the rate of & 
per cent per annum, amounting af the date of the deoree to 
$9,761.71, and thet complainant has an equitable liem for eid 
eum in the nature of a mortgage upen resi entate described in 
the bill and acquired with complainant's moncy, and erders 
satieafaction of the sum from the proceséa of the anle of anid 
reel estate at public auction im case the debt ia mot paid. 

it eppeers from the reeord that on the general enil of 
the docket had July 3, 1923, am order was entereé etriking the 
esuse from the several dockets of the court pursuent to the terms 
of general order spread of record dume 3, 1923, which provided 
that « ense e¢ stricken might be restered after September 17, 
1923, and prior to January 1, 1924, on @ proper showing. The 
euse was reetored te the docket by an order entered June 29, 1925. 

The only point made in plaintiff in error's brief is 
that the court had mo juriediction te reimetate the ense om the 
latter date. Sone of the suthorities cited supports the 
preposition. All are cexses where there was an order of dismissal. 
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Contrary to plaintiff in arror’s cantention that the term 
*etricken from d¢ckes" ip synonymous with "“ddemiesed for want of 
preeceution,” 1% was said im Bregexiek v. Conmoetiout Diver 
sevyimgs Dank o6 mle» 10¢ Til» LAY, that striking the case from the 
geckes is aot the equivalent of diamiesing the bill for want of 
equity. ‘“e think this is obviows. “triking the gave fren the 
docket dows not, like diamiveal, end ite sxtntence, Tho suse ie 
etili alive and subjaet to resteration on the doeket. Yhile the 
application to reinetate the present ease om the docke4 waa not 
mace within the tise stated in the general order of court for 
eaterisining such an appliention, sush erder di¢ not purport te 
dismiss causes not reinstated within thet time ner have the ef feet 
te end the jurindiction of the court to reinetate upon a proper 
showing at a inter diate. Ih might be pagerded as impesing diligence 
ia appealing to an axereiac of the court's diseretion after the time 
fixed in the order, but down not deprive it of ite juriadietion. 
Relyine wpom oadd point plaintiff in unveils danke it 
vanedensary, ao etated in hia Wrief, to discuss the merits of the 
Gases ané, not having done wo, amy cuestion in regerd therete is, 
wuder the rules, waived. “hile he dega, contrary te the rules, 
discuss them to come extent in the reply brief and, contrary te the 
rules, without referving te a single page of the abstract of 169 
peges or to the record of over 500 pagea, thie eourt would aot under 
euch clreumstances undertake the task of exumining cither the abetract 
or the meord im detail te determine the merits ef the ease. “e may 
assume, therefore, that there was sufficient proof to justify the 


e@eeree, and avcordingly the came is affirmed. 
APYIRBER. 


Gridley and igamlam, JJ.» comeure 
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GRAYCE 8. ABBOTT, 
Appellant, 

APPEAL PROM GUYER LOR 


QOCAT, COOK COUNTY. 


Ve 


THE RVFSING america 

PUBLISHING COMPARY, 

a corporetion, 
Appellee. 


Re — Mt —— Bm —— 


BRe PRSOILING JUSTICR Bares 
DELIVERED THE OFIRIOn OF TH COURT. 


Thie ie am agtion fer libel. The append is from a 
judgment fer costes againet plaintiff upon o verdict directed by 
the court to find defendant net guilty. 

The deolarstion consiate of four counts to which was 
pleated the general issue. The firet count was withdrawn at the 
@lose of plaintiff's ense.  Sefore instracting the jury te 
render a ver¢ict finding the defendant mot guilty the other 
three counts of the declarstion were om defendant's motion dis- 
missed. As the effect of granting quech motion wae te climinate 
all iseues presented by the pleadings ané therefore left no 
question of fact for submission te the jury or for adjudiestion, 
it was error to instruct a verdiet. if the court wae correct 
in helding thet softer the withérawal of the first count the 
pleadings presented no cause of ection, then the suit ms sub- 
ject to dismisuai «s presenting nothing fer adjudicetion. Appellant 
aseigue as errer the refusal of the court to allow her to amend at 
thie etage of the procesdings before inmetructing the Jury. “nile 
the ageignment is not axrgued, we think the anendmeat asked for 
should have been allowed, it stating as a cause of action nething 
mot contained in the withdrewm count, The enmly two points appellant 
argues are (1) whether after striking the first count the other three 
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sounts by the reference therein made to the first count stand as 
& complete statement of « cxuse of action, and (2) whether it was 
mecesnary for yiaintiff so prove thet some ome other than herself 
wead the slleged libel. 

The firet count after setting forth the vemue, title of 
the court, temea of the parties and form of action, states as 
extrinsic facts of inducement that (1) she was a person of good 
HOME » etess and (2) that im 1936 whe kad (atermorried with one 
Robert 5. Abbett, and was diverced frem bin in December, 1922, 
amd that she has been and is new known by the name of Hire. Acbert 
Ee Abbott as well as by the name of Grayee 5. Abbott. Then after 
eteting ecertcin facts applicable te the first count, it averse 
“yet the defendant well kneving the premises but contriving and 
wiekedly and miiciously intending to injure the plaintiff and to 
bring her inte public scandal and disgrace on te-wit: December 12, 
1923, in the county sforesaid, wiekedly and mpliciously did compose 
and publish and cause te be composed ani published of and concerning 
the plaintiff in a certain newspaper called The Chieage *vening 
American, whereof the defendant was then and there the editer and 
proprietoz, a certain false, seandalous, melicious anc defamatory 
libel conteaining ssena other things the falee, seandalous, malicious, 
defamatory and libelous matters following of and concerning the 
plaintiff," amc them is cet forth the libelous mtter in seven 
parsgraphs. 

Gmitting the formal introductory matter az te venue, title 
of the court, names of the parties end form of the action recited in 
the first count and the extrineie facts abeve enumerated as numbered, 


each ef the three reminin« counts begins “And the defendant further 
contriving omd intending, av aforesnid, afterwards, to-wit, on the 


12th day of Gecember, 1923, in the eounty aforesaid, did publieh 
ama cauee to be published,” ete., and then follows the slieged 
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libelous matter, or some part thereof, as set forth im the first 
count, concluding with the averment that the defendant intended 
thereby te charge plaintiff with heaving attempted suicide by 
means of taking poisene 

It is conceded that where a special reference is made to 
one count to a specific allegetion contained in another, the striking 
or withédrewing of the count does mot remove it from the recerd se 
that reference can mot be made te it. But invoking the general 
principle of plerding that a count which i» ineufficient ean net be 
aided by averments in other counts except where the reference is 
@lear and explicit (31 Gye. 123, 124) 4t is urged by appellee that 
the words “And the defenmiant further centriving and intending as 
aforesnid” referred only to the intention of the defendant. Even 
if thie were conceded it would serely eliminate the above extrinsic 
matters of inducement and mot the ether formal matters of venue, 
title, names of parties ané form of «action. But the only material 
matter e¢ set forth ac inducement te sonnect plaintiff in the 
colloquium, is the averment of her identity as Mra. Robert E. Abbett, 
eoncerning whom the alleged libelous matter wee published. This 
averment, however, is repeated in the third count by averments that 
plaintiff was known by that same, and that in connection and as a 
part ef the said matter published by cefendant of ané concerning 
pieintiff, defendant published a picture and portrait of plaintiff. 
Said count therefore sufficiently stated a cause of action, and 
whether the other remaining counts did or did mot, it wae errer te 
Giemiss the third count, supported as it was by adequate preof. 

Appellee urges that there wag mo proof that the sileged 
libelous article wes read by = third persons Guch procf was not 
necessary te show publication or circulation «after it wae admitted 


by counsel for defendant that the alleged published matter set up 
im the declaration was printed im an early morning edition of 
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The Chiesge Svening American and that the cireulation ef thet 


edition wae about £0,000 wepies., It was held im Sprow) v- Fillsbury, 
72 Me. 20, that in charging « newepeper with publication of a 

Libel it was mot meceseary to aver that it wae published “te divers 
and sundry persone er to any third perseng” that *te publieh is te 
make public,* but “the degree of notoriety given te the publiestion 
is a matter of preef.* The degr<e of notoriety there shown end 

here admitted wae « elroulation of sbomt 26,000 copies of the 


RECs pt Per s 
Et is urged, tea, by appeliee, that as there ig no claim 


that the publiestion of the pieture itself of plaintiff was libelous, 
and 1% was stipulated between counse] that the libel did net refer 
So the plaintiff, there was so ieewe fer the jury to decide. The 
so-called stipulation consists of opening remarks of counsel for 
éefendunt to she jury, to portions ef whieh he said counsel] fer 
Plaimtiff had agreed. As we rend the recerd plaintiff's counsel 
did net aseent to the aole defense thet the iibel cid net refer 
te plaintiff, but merely to the fact that there was another Era. 
Robert i. Abbett of whom the publiesation was a true sccount. “uch 
admiseion, however, had ne tendenmay to negative the fact thet the 
- ‘published article in connection with the picture ef plaintiff 
purported to estate the alleged facts concerning her. 

Por the errors atated the judgment will be reversed amd 
the cause remanded for a new trial with directions to allew the 
amendnent asked for and te vaonte the order dismissing the third 


counts 
REVERSED aWh BREMARDAD. 


Gridley and Seanmlan, J+, concure 
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126 - 31734 
PRTRZR FP. REYBOLDS, 
Appellee, APPEAL FROM CINCUIT COURT, 
Ve Ook COUNTY. 
LEARDER J. IS0LD, 
Appellant. 


MA. PRECIDING JUOTICN Bananas 
DSLIVERAD THR OPINION OF THE COURT. 


This is an appeal from a judgment for $2,934+33 in 
favor of plaintiff entered on the verdict of a jury» 

‘The declaration wae upon a promissery mote and the 
common counts. There woe a plea of payment of the mote, and of 
all money alleged te be due. 

The premiscory note was for $2,000, with interest at 
six per eent per annum, payable te éefendent's own order one 
year after ite date, January 2, 1919+ It was signed and endersed 
by him and delivered to plaintiff on th=t date. Pricer therete 
they had been aeseciated in business in Chicago. Defendant left 
plaintiff's offices in Jamusry or February of that year and 
established himself eleswhere in the city. They mot econsionsailly 
until duly of thet yeer when plaintiff went abroad, returning the 
last of December. Sonetime im April, 1919, pleimtiff took the 
note from the vault in hie office te a bank fer discount. Vatling 
te effect that purpose he returned the note, eo he thinks, te said 
vault, but hae mo distinet recolicetion of it and admite he might 
have loet it. He missed it during that month. Having ne other 
meme thereon than defendant's it bore ne indication of ite ownership. 

Entertaining suspicion that 1% might have come some 
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way inte defendemt's pesasesion he ismediately ofter micving it 
sent a party to defendant ugom the pretext that said party had 
the mote for sale or discount, but really te aveertein whether 
defendant knew the note had been lest. Thinking defendent 
might in seme way have obtained access te the vault ond evident- 
ly still distrusting him, he wet defendamt on April 29 and in- 
formed Kim that he had the note and asked defendant to buy it. 
Defendant admite that plaintiff then telc¢ him thet he would not 
dispose of the note without firat conferring with him. 

At the trial compiainant produced a carbon copy of « 
letter sent defendant May 9, 1919, in which he referred te said 
eonvergation, and the fact there are persons in the business of 
buying negotiable paper, and reassured him that plaintiff vould 
mot dispose of the note witheut conferrimg with him. Defendant 
Claims he never received that letter, but there is a cirewmsteance 
tending te cupport pleintiffts sentention that he wrete and mailed 
it, for before he knew that defendant claimed te have paid the 
note he wrote another letter reiterating said promise net te dispose 
of the note without conferring with defendent, and in the letter 
referred to his letter of May ?. 

Defendant glaimed thet ome Edwards, whom he never saw 
er heard ef before ox sinee, on Hovember 4, 1910, called him 
over the telephone concerning the note ami arranged to meet him 
at the Piret Batiomal Bank of Chicago. Each wae to identify the 
other by a deseription of his vlothing as given ever the telephone. 
Aeeording to defendant's testimony they met there and without any 
ether inquiry of the atranger ee to where he got the note, or the 
identity of the person from whom he got it, except his name was 
*Zohneson,” and without any effort to establish Edwards’ addreos, 
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business or connections by which he might afterwaris be found, he 
tock Edwards to hie own bank where he claims to have written out 
a check for $2,000. The cheek marked “Paid November 4, 1929" was 
produced by defendant in court om notice given by plainsiff. 

Defencant's own evidence presented ney ad¢éitional 
euspicious circumstances bearing on hie good faith and the 
gtmuinesess of the alleged payment. The check wae filled out in 
hie ow handwriting with the exception of the éate thereof placed 
thereon by a rubser stamp. When asked to explain how that 
happened he said he poswibly borrowed it "from the onshier or 
paying telier." When preseed te expinin the unusual, if not 
improbable, circusetence, ke said he may heve stamped it at his 
office. Be said he had torn the check from the back of his cheek 
book whieh he left at hin office. Ag it bere a serial nomber 
plaintiff ealied fer the chack books He eould mot preduce it. 
The cheek wae certified, as he said, «ct Béwards' request. But as 
it wae then and there cashed he claimed thet Edwards changed his 
mind «nd procured the cush on hie identifiestion. Hig ¢eposit 
slips having been caliec for they showed that om the Sth, 6th 
amd LOth days of that month, respectively, he deposited to hie 
account im currency $800, $500 ami 21000, the preeise aggregate 
amount ef the cheek. “hile he meade only one other deposit of 
each during November and Secember, and that for only 575, he was 
asked to explain these inrge deposits. lie cleimed they were for 
rent. Zut ancther deposit slip contained items from $55 te $96.50 
he had reeoived for rent. He failed te show for whom he collected 
rent in auch large sume ac appeared im said three deposits. 

To give the appearance of verity te his claim of payment 
te Eéwarde defendant bad an advertisement for his whereabouts put 
im & newspaper. But a business man like him could herdly heave been 
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oblivigus te the feet thet the circumstances under which he claimed 
to have Geait with thie aysterious stranger obviously tended to 
shew a fictitious tramenetion. His incredible explanation of 
payment rendered it unnecessary te aceount for how the note came 
into his hends. If presented by a stranger, ao he coutends, it is 
singular, in view ef his relationship with plaintiff and the 
latter’ a premise mot to negotiate the mete, that he took mo paine 
to learn fren plaintiff whether it bed been negotiated, or to 
identity the stranger whow be met under such suepictous cireum- 
etences. After a review of the evidence we think there omn be no 
question about its presemieranee in plaintiff's favor. 

The general principles of lax stated im appellant's 
brief axe wet quevtionsd, wat there is Little room for their 
application. Appellant maker me pretense of following bie brief 
in hie srgument ae requiret by the rules. Under them his points 
might be cecmed waived, tai re shell semaider theme 

The firet te thet there should have been « directed 
verdict becouse Shere wae no cowit on a “lost" notes Eut the note 
was not lest. It wes admittedly in defendant's yoescasion ané se 
known to be by plaintiff befere the auit wag Orowught. There waa, 
therefore, no scension fur e oomé of incewnity ae a condition 
precedent te « right of seticn ae prevideé by seetion 14, chapter 
8 of the Negotiahie Instrument Act. (58 Ce Js B6Be) 

it ie size urged thet the note wan not veocived in evi- 
dente. Sven if wo, thers was ample proof ef the amount duc to 
@uppers the coxumeu counts (Yount vy. fighedes. 120 Thi. 506), and a 
judgment thereen wie werramtad vader the preef even if the note 
Wee hoot. (S'Heil vy. O'Ned2, 105 Ile 31.) Plaintiff, nowever, 
offered the mete in evicence befere clesing aie cose and the aart 
feserved ite ruling. ‘Afterwere the defendant idemtified the note 
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end plaintiff again effered it, end the recerd shows that defendant's 
attorney recegmized 1% 26 received in evidence. hile the procedure 
was irregular 1t was hirmleas. 

it ia alse urged that eo carton copy of the letter of Say 
9, wne received in evicenee without proof that the original bere a 
postage stamp.  Fisiniiff testified te having mailed the letter. 
in view of all the evidence with regard therete its materiality may 
have been questioned on other groumde. Only a general objcetion was 
offered to ite intreduction. We think the point should have been 
apecially raised, and it cannot be reised here fer the firet time. 

The court recaived im evidence a sketeh of plaintiff's 
office arrangements in connection with proof ef the situation 
therein and the relctionship ef the parties after the note wie de- 
Livered and bufere defendant left the effice, and in connection 
with testimeny that defendant had access te the vault while there 
and hed vieiteé the office ag late as Jume of thet year. We think 
it was relevant, whatever /aight be attributed to it by the jury. 
After ite admicsion plaintiff's counsel] remarked, “I am going te 
shew he had accens to the note sued om.” The court then remarked, 
“That is shown." Unquestionably the remark was errer, bub we 
eomnet regard it ac hareful. The case evidentiy turned on the 
abeourdity end imprebability of defendant's claim of payment rather 
than the prima fagie case relied om by plaintiff before the defense 
was intreduced. tut for the defense, whieh the jury sanifostiy 
sediketed ee abeurd and improbable, regardless of how defendant 
obtained posseseion of the note, the error might be scrious. It 
wae immaterial how defendant got possession ef the nete if, as a 
matter of fact, he never paid it and wae unable to establish a 
bons fide negotintion of it. im thie view of the case we think 
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the ervor was heartless. 

Sompiaint ie made of the refueai of inatructions 
offered By defendant, ani of two given at the request of pziain- 
tiff. As te ome of tae intter, appeliont's counsel merely asserte 
that 1¢ cease net wtate the law, without sheving why, Ag te the 
ether, he contends there is ne evidense upen whien to bage it. 
in that we de net agree with him. Ae to the refused instruction 
eoumse] mercly asserts it is kis belief that the court erred, 
but witheut arguing the satter. Uncer our rules we camnet be 
required to search out poseible errere in inetruetione that are 
mot pointed gut. Ye de nol think counsel hae indicated any 
reveraible error, 

Mecoréingly the judgment will be affirmed. 

ASP IBM Le 


Gridley and ®eanlan, J7., eoneure 
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WILLIAM THAYER, for use of 
WILLIAM Se PRASER, TBe, 
administrator, etea., APPEL FROM NMUMICIPAL 


Appellant, 
r COURT OF CHICAGO. 
a] 


AL Ve BOOTH, garnishee, 
HOLE BM. THAYER, 
intervening claimant, 
Appellee. 
MR. FREE LOING JUSTICES Banwes 
BSLIVSEA 2 THR OPINION OF THR Cour, 


This ie o garnishee procesting. The sole iseue presented 
is one between the garnishor ané an intervening claimant, a daughter 
of the judgment debtor, *iliijem Thayer, the nominal plaintiff herein. 

fhe judgment against said *illiam Thayer, en which the 
proceeding is based, was for $5,800 and recovered April 9, 1926. 
The execution thereon was issued July 12, 1920, and returned “no 
property found” October li, 1920. He was thon and up te the time 
ef the sale and transfer of his membership, June 1, 1926, a member 
eof the Chionge Board of Trade. As a result ef said esle there wae 
in the hende of the garnishee Sooth, the broker negotiating the 
same, at the time of the service of summons, which was on the dey 
of the gale, a net amount of $6,530.35, to which the intervening 
Claimant lays claim by virtue of the following instrument executed 
by said "illiam Thayer ond delivered te her becember 2, 19208 

"Chicago, Dee» 1» 1920. 
fo Helen M. Thayer 
I hereby seknowledge receipt of One Thousand Yoliars 
from you ané it is hereby further understood that you are 
te turn over to me from your weekly wages the sum of fifteen 


(15.00) per week so long as you remain «t home. That for 
eervices in oné about the home and money advanced to me from 
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on the Chicage Board of Trade, of which I am a member, 
seeds derived therefren are yeer ols weserty. 
Williom Thayer.* 
Yrom a judgment on the court's finding for tne intervening 
Claimant, this appeal wus takene | 
It is urged thet the assignment is void oa executed with 
the intention of defrawling the judgment crediter im an effort to 
eolleet said judgment, and ae attempting to agazign whet is not 
assignable, namely, the board memberships 
It is quite clear thet the instrument assigns « contingent 
interest. It does not purpert te assign the membership, but merely 
the proceeds that would be derived therefrem on the eele thereof. 
The binding effect im equity ef the escignment of such interest 
de recognized in thie ftete, and by the great weight ef suthority. 
In Jarvis +. Binkley, 206 122. 841, the court eoié thet it “has 
repeatedly held thet comtingent interests and expectancies, although 
mot sssignable in law, may be transferred, so ce to be binding in 
equity, ty a contract mace in geod faith ond for a valuable consié- 
erstion,” citing cases, (See eleo Ridgeway v. Underwood, €? 111. 
4193 Ctery's Bq» Jurie. Bee. 1040; 5 Corp. Juris, p. 8843 "illieus 
ve West Chiergo Strect fy. Co-, 199 Ill. 87.) 
The proereds of the ssle were therefore assignable in 
equity, an¢ the title thereto tock effect when they enme inte existence 
(S Corp. Juris, p.« 956), unless it eam be «aid thet the aucignment 
wan impeached for fraud. 
In June, 1926, Helen He Thayer was 28 yeare old, and had 
always lived with her futher and mother. “ince «bout Setober, 1916, 
she hac been in the employ ef Hersholl Field & Company as a salecswoman, 
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and in other onpacities. “tarting ot 39 a week her wages were 
gradually increased to $17 a week before the eosignment and to 
$26 a week for the lest four years. She alee received bonuses 
from time te time, approximately $300 prior to the azcigument, 
and $500 simce thet time. Prior thereto ahe head given her father 
practieslly 211 her earnings, also $300 that eame from hey grand- 
mother, amounting in all te 91,000, as testified to by beth of 
them. The exect amount could not be told owing to the fact that 
the memoranda kept of such indebtedness wen destroyed after 
execution of the secignnent. 

in December, 1920, thay hed trouble which ied te the 
agreement embedied in the instrument in question. he hed done 
and continued to do considereble housework for her father, and 
thereafter paid him $15 weekly from her wnges and additional sums 
from time to time for rent or generel household expenses, and 
sometimes for insurance or for hie Board of Trade dues. At one. 
time she drew out her entire savings account of $193 and gave it 
to him. 

At the time the judgment was entered agninet her father 
ehe heard it talzed about but made mo special inquiries and knew 
nothing of the exeoution thereon, amd supposed ths maticr was settled 
im some way» But we find nothing in the evidence te indicate that 
ghe €i4 net act im perfect gooe faith or that there was amy concert 
of action te defeat coliection of the judgment. Her father was 
evidently hard pressed for money, and she was continuing to make 
him advanees before the judgment ond after her majority, While 
the precize amount of money she gave him in the period of tem years 
or more wan not definitely shown, she nevertheless hed « valié claim 
against im prior te the judgment, and it cannot be questioned that 


the assignment was supported by o valuable cousiderstion. Thereafter 


ouww eager ved doow 4 8 to gubenate — rem a ye ahnis 
——— pega 
tenga ost sevky bud ode ofarodé eve! ⸗ dad coats O08} tele 
canary Tok men sane tnt 0068 oeia «upalarine tad Khe itsehebime 
Yo dod YS OF beLThI¥0d se ,000.L9 OF Lia mi yatsmouR \ Tee 
duit Goat ud ot ⸗—— ** 
stmeunyteas 02 % | 

oid Of bak dots oftwor? but youd .OCRL —— 
emeh bed wii” metinmnp ak snamprent odd mb batvedee 
bes «tellbah Yael 10% Sepvenned eidanbhtaese ob of dtenktame & 
— soma pel eso 
bas .aeunocne Dindvawed Loxenen we dave we) oabe OF emlt 

wun A soa shea? Yo Ses0K ahs xe v9 vommanat sot seadamne 
#1 osm ita G49 Yo dimes exten vxtsme aK a won st a 
é — 
soadat rill femlage botdxe gow Saommont scd mts odd #4 — 
wot tow gobelupmd Latoege oa cham sad tida dead oe bused ode 
heliton uaw “ssttae od? bestqqua hme «cooteas mo hs voex we We pation 
Peat! wteothuk o¢ cvomebive od? mt guidios talk do tee Yow ome at 
Seeenoe Ye sew wtods sels 10 Atiet Soly SO0T seq EE jee fou “bbb sae 
sow tofdot tok + duemmint edd to aakion Live teow of ation Ww 
whem of grinzioms ast of bas + omen 40% bonnong bra Uk damaayy 


oLii¥ ,ysivolam tok ce?te dae saemyiwh odd stoked ceomevbs ahd 

atest ae? to bolteq end st mia even ode Yennm 39 tmween pedsoss estt 
mislo Blew » bed eueladéueven ode weds YLedinkted Jon cow orem +0 
Suk bemoitesup ef sommno 6k van «taapie edd of tobrg ald famtage 
Yeetorved? .apltovehinwos sidesLav a ¥¢ badsocgoe enw ¢oemmplaes od 










bat ed 


she not enly eivanced more momey but rendered personal services 
om faith im ita validity and apparently without aay concerted 
action or intent om her port te defread the judgment creditor. 
Ghe had previously requested her father to seli the sembership but 
the sale wee deferred om the suggestion that it would shertiy bring 
more money, At her requeat it was fimally sel¢d, and directions were 
given the vroker to pay her the ne’ proveads, ané he had slready 
mace out a cheek to her for the same when summoned Berein as garnisgheee 
: “hile me proof wes mace of tre value of her servives 

rendered after the acsignument, ané the amount ef money che gave her 
father is mmifestiy mach les» than the proceeds from the membership, 
yet mere inadequacy of considerstion vithout freud would not prevent 
the passing of title te the preeeeds under the neaigrment. (8 Corpe 
Juris. p. 856.) 3 

Certainly the father is im ne position te euestion the 
ascignment, omé if he is beuné thereby the jJucgmenmt ereciter must 
also be bounc; for if the Intter reeevers at all 4% muet be in the 
mame of ®illiam Thayer for the erediter's use upon the theory that 
the proceeds of the eale were not assigneble or thet the e«esigument 
was fraudulent. (Yilliome v» Yest Chicago Street Ry. Se+, 199 
Tile 57) 

We think the judgment in favor of the intervening clsimant 


should d¢ sustained. 
APPFIREZS. 


Gridley and Scanlan, JJ», concure 
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DAISY | 
Appellees APPRAL VROM BMUBICIPAL 
va GOURT OF CHIGAGO. 
WESTRPN LIFE INSURANCE 
COMPANY, a eoxrporsation, 


Appellant, 


Mis PRECIVING JUSTICN BARNES 
LRLIVGRED THR GPINLON OF THE COURT. 


The only question inveived and arguec on this appeal 
is whether or mot an amended affidavit of merite, stricken 
from the files, states 4 good cause of notion 

The action is brought by the beneficiary of an 
age¢eoment life ineurance policy issued vy defendant ineuring 
the life of Ipm Liddell, the som of plaintiff, promising payment 
ef $220 upon his dsath, : 

‘fter filing tae firet afiidavit of merits sn order 
was enters¢ requiring a more epecifie affidavit. Three more 
wert im turn Tiled sad etrickem, exch setiing up substantisily 
the same grouwad of defense. It ie unnecessary te state wherein 
they varied. The fourth offidevit of merite relied upon sete 
ap that the insurance wae made in consideration of the applicetion, 
“which ie made a port ef the ,olicy,* and that the decedent 
obtained the policy by false and froudulent representations of 
the 4iesnse which ceuped the desth of “ner® (hie) vrether, Lynoh 
Ldddelly thet “her* (his) enewer te question Nos 16 of anid 
application was untrue; that said Lynch Liddell died November 6, 
1924, fron consuxption er pulmonary tuberculosis, and that eaid 
enawer was watcrial to the risk and relied om by defendant; thet 
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enid concenied fact wee material te the risk and contributed to 
the death of pleimtiff's decedent. The cefentiont tendered therein 
all premiuss received oa the policy. 

The polisy wae ect out in full im the statement of elninu 
end waxes she applieation port therees. The application is 
attache¢ te wai mace port of defeudent'’s firet and cecond affidavit 
of meyite. it is sade part of Bai mot attached to the third and 
fourth affidavit of merits, cach of waiehy however, purport to be 
an auewied affidavit of meritae 

Seeueuse the applieostion is net appeméac te the final 
amended affiduvit of weritu but only referred te therein, appellee 
urges thot it cameet be comeidered. in the cbsaenee of the rules 
of the Municipal court wheres simplified precedure obtains we ave 
not dispescd to give furee to thie Bypereritigal teebnicality. 
The question presented ami argued is whether defendant presented 
a good detoases in other wore, whether the alleged misrepresentation 
woe material to the riek aud would avoid the pollioy. 

appe@lies recegnises that uncer authorities, umnecesaary 
to cite, a representation ae te the ceuee of denth of the applicant's 
Felutives my be moterisl and will aveid the policy if untrue, but 
contends such suthorities are avt appliceble to a dompany Like deTend- 
ent, organized uncer the lawe of this ‘tate suthorising the iseuence 
of an industrial poliey iacwed upon « weekly prowiua plem. The 
contention is thet the provivion im section 516, “mith-Turd's 
Revised itate. i936, previcing thet “anless the coutract shall have 
been avoided by fraud, or by bresch of ite conditions, the cerperstien 
ehail be obligated to the beneficiary,” ¢ctes must be construct as 
requiring avoidunee of the poliay prier to tke contiagensy of denth 
therein referred ta. ‘“s think the point is witenobvle, and that a 


good defense wan plesded om which there should have been a trial. 
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Ageordingly the judgment is reversed and the cause 


remended for tvinl om the iseuce se raised. 
ABVERBES ABS REMANDED. 


Gridley end Soatlan, J3+, concurs 
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201 - 31902 
CLARA Le DaVis, 
Appellant, APPEAL FROM GIRCUIT couRT, 
ve COOK COUNTY. 
CITY OF CHIGAGo, 
Appellee. 


Wi. PRASIDING JUGTICS BARWEs 
DELIVERRS THE OFIRICH OF THE COURT. 


This ie om action against the eity to recover damages 
for injuries resulting from plaintiff's» slipping on ice that 
had accumulated in « depression in 5 sidewalk. The error 
eompleined of ia in granting e motion to direct a verdict for 
defendsmt at the close of plaintiff's evidence. 

Tae evidence tended to shew that there was «a depression 
or low plnee in the sidewalk in question into which water 
gathered and freses; thet the sidewalk was sovered by a slight 
full of snow the might befere plaintiff met with the aecident 
py slipping and folling om the ice covering the depressions 

The de¢laretion was predigated om the duty of the eity 
to keep and smintein its sidewalke in good condition and in a 
proper oné reasonable state of repair, free and slear of all 
unressonable obstructions smi dangerous comcitions, and 
charges that it negligentiy ané wrongfully ouffered and per- 
mitted said sidewalk te be and remain in bad and uneofe repair 
and condition, and the flings or blocks of which 14 was con- 
atructed oy laid te be and remuin lower than the other flage or 
blocks of osid sidewalk, and wrongfully amd negligently suffered 
fee te accumulate in enid lew place on top of the low fiag er 
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or block, und the evidence fully supported auch allegations. 

The sase points raised here were considered in case 
No» 29036, Yorman v+ City of Chiesgo, in which an opinion was 
filed February 11, 1028, uherein it wee held that a like 
declaration making the ssme charge as in thie case stated a 
geod cause of action, and that the jury was properly inutructed 
upon a like atate of facts that if « sidewslk is itself in a 
defective condition, hoviny holes or depreesiona im which onow 
or ice accummlsated, amd such defective condition proximately 
contributes to cenee the accident complained of, then guoek 
defective condition, tegether with the eccumulatieon of enow or 
fee, may conetitute the preximate couse fer falling. The 
verdict and judgment im thet eeee were agoinet the city and the 
Supreme Court demied sa application for » writ of certiorari 
te vevier the same, Hence we deem that decision conclusive of 
the pointe raised here, and that the court erred in directing a 
verdict, «» sferecai¢, agninet pleintiff. 

ageerdingly the judgeent ie reverged and the enuse 
vewanuded « | 

REVERSED ABD RSMANDED, 


Gridley and Scanlan, JJ.» concuro 
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401 ~- 31633 
SAMUEL HASTERLIK, 
Appellant, APPRAL PROM CIRCUIT COURT, 
Vs COOK COURTT. 
LILLIAW K. HASTEEERIK @¢ al+s 
Appellees. 


Mie JUSTICE GRIDLEY DELIVERED THE OPINION OF THe COURT. 


This is an appeal by complainant from en erder of the 
Cirouit court, entered June @, 1926, wherein the court refused 
to foliow the recommendation of the master and tax as costs $6,000 
for comploinant's seliciter's fees in a partition proceeding. 
Certain defendants contended before the chanesllor that, under the 
plesdings and the facta, wuch fees could net properly be taxed as 
costs under seetion 40 of the Partition Act, anc this is the only 
question involved im the present appeal. The entry of the partition 
éeerce of ‘pril 23, 1923, was contested by the same defeniants, but 
eur Supreme Court, after modifying it in » certain particular, 
affirmed it as sedified on Februcry 17, 1025. (Hastorlik v- 
Hogterlik, 516 111. 72.) 

it apoeare from the allegations of complainant's bill, 
filed Nereh 22, 192%, and from evidence introduced in support there- 
ef, that the land sought to be partitionec consisted of certain lots, 
located at the southeast corner of “eet Yan Buren and «berdeen 
atreete, Chiesge: that it was improved with « three-story building 
weed for manufacturing purposes and size with snother building 
‘eontaiming stores and flate; thet the property wae owned by the 
eompleinant, Samuel Hasterlik, and the heire and devisees of his 
éeeonced brother, Ignatz Hasterlik, os tenants in comuions; that 
the three-story building was occupied by the Rothechild Colertype 
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Ge. under a written tem year lease dated January 20, 1929; that the 
steres ané flate were oecupied by various persons ac tenants froa 
month te month, mone of whom had written leases; that Ignate Hasterlik 
died  teastate on Kay 15, 1921, leaving him surviving hic widew, 
Lillian E. Kasterlik, and three infant children, a duughter and two 
eons, the cidest of whem would not reach her majority until Janwory, 
19283 thet Ignet«<'e will wae probated end lettera-teatementary leoued 
te the executors on Januery 19, 19223 that certain persons, including 
Lillies Ke Bsaterlik, were named in the will as trustece for the 
ehilérens thet ehe, the mother of the chiléren, had been appointed 
guardian of their estate, and, as wigew of ignate, she had renounced 
the will and elceted to tuke her dower ard legal ehere of the eatete 
in accordance with the statute; that cempleainant desired partition of 
the premises and hed frequently applied to the other owners but that 
his requests had been refused, otc. The three children were not made 
parties to the bill, smd the persons who were alleged te be in 
pesccsuion as tenants of anid stores and flate were not made parties. 
Om May 5, 1922, Lillion Ke Kusterlik, having employed 
counsel, filed a demurrer to the original bill, individually, and 
as one of the truatees, amd ae guardian ef the estate of the three 
children. Among the stated grounds of demurrer were: (1) That the 
children were not made parties; and (2) that the bill did net show 
that 4t wae fer their best interests that a partition or sale of 
the premises be sade. The court suetained the dumurrer 1g to the 
firet ground but overruled it aw to the aeceud. Thereafter complainant 
filed an auonted bill, substantially the came ag the original, making 
the children parties, and «a guardian ad litem was sppointec fer them 
and he filed an answer, an did 211 the other parties defendant (anve 
one whe wae defaulted) ond the enuse wae referred te a meter. In 
the anewer of Mre. Hasterlik (indivicuslly, and as trustee, and sa 
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g@uardion, ete.) she alieged thet the real eatate consisted of a 
tract of lend, 100 by 160 feet, improved with the two buildingay 
that a phyvics] purtition could not be made without in a great 
measure destroying ite value, and utility, from which premises a 
regaler and adequate income wan being reecived; and that “it is 
contrary to the best intereste of sonic infomt children that the 
property be partitioned or sold.* 

Prom evidence taken before the mater, it appeared that 
there were 15 tonente in possession of the atorce and flats whe 
hed not been made porties te either original or amended bili, and 
in Bovember, 1922, complainant was given leave te file, and filed, 
an amendment to the amended ¥411 waking them parties, and, there- 
after, ail of them joined im filing an anewer, in which they stated 
that they were tenante in pouxsession from month to gonth undor oral 
lenses. 

im the decree of April 23, i9ca, the court awarded partition, 
directed the commissioners te allet and agsign to Mre. Hasterlix 
her dower, ané further direeted them, if they found partition could 
not be made without aunifest prejudice, eta., te appraise the value 
ef each parcel, and make report, ete. from this deerec lire. Hasterlik 
(individually, and os guardian, ete.) appealed te the appeliate 
eourt, but the appeal wae traneferved to the Supreme Court because a 
freehold wae involved (234 IRL. App. 572.) Gudesquently the Supreme 
Court affirmed the deeree (316 Il. 72) after modifying it by striking 
out o cleuse reading “that no good or substantial defense hae been 
interposed by amy of the parties te this suit, and thet the interests 
of the parties have been correctly stated and set forth.” It appears 
thet appellant objected to the retention of the clause im the decree 
upon the ground thet “it may serve as am adjudication of the question 
whether the complainant is entitled te heave his solicitor’s fecs 
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taxed an costsz” and the Court said (p. 75)2 “The decree makes no 
finding with respect to soliciter's fees, and imassuch es all parties 
agree that the language of which complaint is mde is not necessary 
toe » decision of the questions before the court the deeree will be 
modified by striking out thia finding.” 

~Veilewing the report of the coumiesionere that the premises 
were net susceptible of division without sanifest prejudice, ttas, 
and show ing their appraisal of the value thereof te be $225,000, the 
court, on January 20, 1926, deoreed that the premises be sald, ete.. 
Subsequently the master filed his report thet the same hed becn sold 
for $351,460, and he set forth in his account various items of costs 
te firet be allowed to complainant out of the funds received from 
the sale, including 95,000 to compiainant for his seliciter's fees. 
Om the question ac to the propriety of this allowance he states that 
"4t ie one mot free from doubt." Toe that portion of the report, 
making the aliewance, Mra. Hasterlik (individuslliy, and se a trustee 
and as guardien) and anid infant defendants, by guardian ad litem, 
filed exceptions, and eaubsequentliy the court gustainec thom, and 
entered the order appeslied frem. Im these exceptions, whieh opitemise 
their contentions here made in support of the court's order, they 
etated that “the mister sho id have found that the rights and interests 
ef all the porties in interest were net correctiy eet forth in the 
original bili or amended bill, that a good ond substantial defense 
wee interposed to the bill by certain dufendantes and thet they 
mecegserily and preperly appointed separate ceunsel to represent 
their interests.” 

The general rule hae always prevailed in thie State that 
solicitors’ fees comnot be taxed os costes in chancery suits without 
statutory authority, and thet, although a court ef equity has dis- 
eretion im awarding costs, it must confine that diveretion to the 
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fees authorized by statute. (Metvepolitem Life Ime. Go. vs Kinsley, 
269 121. S20, 830; Conutant v. Butteson, 22 ids S46, S46) Wilson v. 
Slayburgh, 215 id. 804, 807.) In the Revised “¢atutes of 1645, 
eection 11 of chapter 790, entitled “Partitions,” prevision is made 
for the sale of lands, etc., where they are so cireumsteneed that a 
éivision thersof eoncet Ye made without manifest prejudice, cto., and 
the concluding ¢leuse of the acetion previdea: “The court to make 
such order in reletion te costs av shall seem right." While this 
section and act were im foree, = bill fer partition was filed by some 
of the heire of one “trawn, deceuved, against theiy ce-heire and the 
widew. The circuit court tamed as costs ogsinet the defendants their 
share of $5,600, ae feee te cowpleinante' solicitors, and ow Supreme 
Court, while affirming the d¢eeree for partition im all other respecte, 
reversed that gortion which taxed the fees in port against the cefend- 
ants. In the opinion of the Court (Stracm v. Strawn, 46 Tlie 412, 414) 
it is enidt *On whet basin this fee wee fized doce mot appear, but 
that it wae improperly taxed agoinei the ¢efendsnte there con be no 
goubt. The procesting wae sot am omieeble one. The éefendente appeare 
ea by their own eelicitors, as they had the right te do, and why they 
shoulé bo required to aseist in paying the counsel of complainants 

we €@ not perceive. ‘tere wae a grest eateate to be divided, and if 
the parties could uot sagre<upon. « division, ami iitigsiion became 
necegsary, each was entitled to have Bis interests protected in eourt 
by counsel of his oem selection, and ene perty can not, under our 
prnctioe, be compelled te pay the feus of the other." By “am Act to 
anend Chapter 79 of the Fevised “tetutes of 1845," in force April 16, 
1860, (Lawe 1869, pe 368), it was provided: “That in procesdings * * 
for the partition of reel satate, or for the asnigument ef dower, or 
for either, 4$ shell be lewfel for the court to order thet a reason- 
able fee be allowed the solicitor or aeliciters prosecuting, to be 
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éetermined by the court, which shall be taxed an costs, and divided 
pre yates between the partion te the proceeding, according to their 
respective intereats.* This amendmint was considered ty eur luprenme 
Court in Kiigeur vy. Gresferd, Sl llie 269+ in that ense Crawford 
and wife comuemetd « proceeding im partition ageinst the Kilgours 
for the purpowe ef dividimg 46 acres of land. The comuisesioners 
reported thet the lend wes inespable of division without manifest 
projudics, ete., and the efrewlt eourt entered « deoree of sale. 
One of the errers caeigned om appeal wan, thet the lewer eourt hed 
eliceed $100, an feee te vomplaineante' counsel, and had directed the 
eum to be texed ae conte, pre Fetes againet a11 the portion. In 
rererniag the decree and rementing the enuse the Court waid (p. 255)s 
"the terme of the lew are not mandatory. * * Shere the 
proceedings ere amicable and the parties defendant de not 
deem 1% usceseery te waploy counsel to protect their — — 
it ig proper that the power given by this lew should b 
exereiveed, at all the parties heave the bene?it ef the parkiedens 
But where the defendants deem it necessery to eupley eounvel, 
im order to protect their interests ond eeoure a just partition, 
* * we gam gee ne reason why they should be required net only 
te pay the fees of their own counsel but ales a pert of the fees 
of adverse counsel. “ * ‘%e are satisfied the oct should be 
construed se imtemiing She taxation of counsel fees oniy in 
enses where the proecedings ar¢ amicable.” 
im the revision of the law ag te partition, in feree July 
Ae 1874, section 40 of the act of revision (Hurd's Stat. 1874, p. 
953) reads as foliowe: “In all procecdinge for the partition of real 
eetaie, the court may Syperiion the cesta, imeluding the x eneonable 
eeliviter's fees, among the parties te the procecding, es that each 
party oholl poy hie equitebie portion thereef.” In the cece of 
Sowérey v-+_diteneogk, 105 ills 262, deweided im 1802, it wae held, 
following the decision in the Aalggur case, sugrge, that thie statute 
of 1674 applied eniy ic auicable suite fer partition and net te cases 
where defendants kave employed counsel for themeelves to protect their 
interests. 
By an Ach, approved June 4, 168%, the Legielature amended 
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aeetion 46 of the revised eset of 1474, so that it read ae fellows 


(Lawe 1689, p» 225)s 

"Im all proceedings fer the partition of real estate, 

when the rights and interests of 211 the parties in 

interest ere properly set forth in the petition or bill, 

tee court the eouts, including the 

reseonable solicitor’s fee, among the parties in interest 

in the suit, so that ¢ach perty shall pay hie or her 

equitable portion theree’, unless the defendants, or sane 

one of wball interposs a good and substantial defense 

to onié 5411 or petition. in euch ease the party or 

parties miking such substantial defense shall recover their 

seste againat the complainant according to equity.* 

The present scction 40 is the result of o further amendment 
im 1923 (lawe 1923, pe 470) but it will be notiew that, ee far ae 
concerma the soliciter's fee of a complainant, the statute is sot 
materinily chenged. ince the enendment of 1639, whieh ic more 
mandatery in ite language then the prier acte, the section hes re- 
esived construction by courte of review in this “tate. 

Gemeerning the clause therein, reading *when the rights and 
interests of 211 the perties in interest are preperly eet forth in 
the petition or bill,” it hee been heid that where the procecdings 
are net amiesble, end where the ¢ompleaimant has omitted in his original 
bill to include meseecary defendants, thereby rendering 14 necessary fer 
the defendants served to employ counsel to protect their interests, 
the fee of complainant's seliciter ahould net be taxed acainet the 
defendents. (Hartwel} v+ DeVault, 159 Ill. 525, 3365 Faohter v- 
Bosre, 210 ide 242, 2455 Bamefield ve Yallace, 217 id» 210, 6355 Smith 
ve Hard, 146 ills Apps 113, 1103 Switser vs Honm, 144 ide 148, 493 
Fimlen v+ Yoster, %11 id. 609, 611.) Im the Haytwel) cece. it is 
oaids “*e have held, in regard to thie statute, that, where the pro- 
eeedings are not amicable, anid the defendonts deem 1¢ neceezary to 
employ counsel in order te grotect their interests, and secure a just 
partition * * , they should not be required to pay the fees of adverse 


counsel, ae vell as of their ovm counsel, (Cowirey v. Hiteheack, 
103 ILl. 262, Stums v. Stumg, 131 id. 210.) Mere, the appellant 
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ueglected im her original 411 to make twe tenants in common with 
her parties te the bill; und theiy names and interests were brought 
te the stiention of the court by the sanewers te the original bills 
66 that appelient afterwards amended her bill, making theee persons 
perties defendant, * * » This omission seemed to render it necessary 
to employ counse] to protect the interests of the omitted defendants, 
and, taken in connection with the fact, thet the proseecing has not 
been an amicable one, but hotly contested by the parties, justified 
the court belew im refusing te tax the fee of complainant's volicitor 
against the defendants.” In the Wachter ease, supra (p+ 245) it 4s 
saidi *The decree wae alae erroneous ae to soliciter's fees, both 
Decause the suit wes defended in good faith and because the titles 
and interests of «11 partice im tee premises were not corxveetly set 
ferth in the bilk. The omiesion of necessary parties made it preper 
fer defendants ta employ counsel] to protect their interests. In such 
@ @ase they should net be compelle< te pay a share of the fees of 
complainant's seliciter." In the Magefield case, gupra, (ps 655) it 
is said: "The reasonable soliciter's fee can only be apportioned, 
ag @ pert ef the costes, among the parties in interest in the suit, 
when the rishte and interests of 211 such parties are properly set 
forth im the bill or petition." In the Dwdtser nee, gupra, (184 
Ell. Apps 348) it fe enidée “The bill should be se accurate that the 
partice defendant oan safely allow « default toe be taken against 
them.” In Hurlbut v»_Telbot, 275 Lil. S56, S65, reasons are given 
why it is eccential in pertitiom auits that «12, persons having or 
elniming ony possible interest in the lands showld be made parties, — 
ae required by section 6 of the Partition Aete 

Concerning the cleuwe of the statute rending “so that each 
party shall pay his or her equitable portion thereof, unlegs the 
defendants, ox some one ef them, shell interpose a good and sub- 
stantial defence to enid will or partition,” 1¢ has been held 
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that “the fact an amewer in filed or a friveleus defense interposed 
sheuld net be allewsd to defeat the eperation of the etatute, if the 
bill or petition sets forth the cights ahé intereats of the parties 
cerrcotiy." (Helullen vy. Zeaynelds, 209 Ili. 604, 526), yet it is 
etated im that ense (p» $36) that, “whem the court eam seq that it is 
necesaary for the defomdamts te have counmecl to protect their interests 
end te insure s jast portitieon of their eztate, and that the seliciter 
of the complainant represenmte alone the interests of the complainant, 
ané that 1% weuld be inequitable to require the defesdamte to pay their 
own coungel and contrioute toward the paywent of complainant's counsel 
alee, the court showld mot tax complainant's coliciter's fece as costes" 
In Methemy Ws Bom, 164 Til.» 495, S01, 1% was held in substance that a 
defendant in « partition proeeecing should be exempted frem paying a 
pert of his advergary's e¢liciter's fee, although the interests of the 
partidos are properly act forth in the bill, where hig defense is eub- 
etantiol in charseter, made in good faith ané upem reasonable grounds, 
and interposeé te what be believes is & hontile atteck om hie inter- 
theuch such defense mey prove unsr » (See, alse Blige 
w+ Seeley, 102 Ill. 461, 477¢ Jones v- Young, 228 ids B7é, STO, 
Hynes v- Jennings, 262 14. 268, 278.) 

in view ef thoxe nuthoritien, and considering she piesd- 
inge end the fecte az disclosed in the present traneeript, we sre 
of the opinion that the circuit eourt wae ouply justified in re- 
fusing te tax ae costs for complainant's scliciter's fees the sum 
of $5,000, or any part thereof, and in entering the order appenked 
from. Secessery parties were not made perties cefentant te com 
Pleimomt’s origina] 641i amc th<t feet wen brought to the attention 
of the court by Mre. Hasterlik, acting for hereclf and so « trustees 
and ae guardian for the mimor children, by demurrer to the bill, 
which reculted in the demurrer being sustained end complainant 
filing on amended bill. e think thet this failure of complainant 
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to make seid cidldren purties to the bill alone warranted Mra. 
Hasteriik as theizx mether and as guerdian of their estate, in om- 
ploying counsel] to pretect theiy intercate. (Sgehter v» Boerr, 210 
Tllse 242, 45.) “wbsequentily, befere the master, it appeared that 
certain tenants in possession of portions of the premises, whe should 
have been ead« partiag, hat sot been made parties, and acvordingly the 
bill again was amended. Furthermore, it appears thet the partition 
proeseding wae tot an awlesble ene. Complainant and the heirs and 
devisecs of hie éeesaned brother were the ounerg, oo tenants in coumon, 
of the premises cought te be partitioned. eid heire and devinees were 
the three miner children and Bre. Useterlik, widow of the deceased, 
The children's interest hac been devised te certain trustees in trust 
for them. ‘The premiaes were improved with two buildings, which were 
preducing an income, ami an auuitable division could mot be made, and 
if partition were decreed they would have to be sold. Hire. Nasterlix 
im good faith believed thut it would mot be for the best interests of 
the children thet partition be dceereed and « anle made. Accordingly, 
ahe employed counsel to repreaent their intereate, ao well as her own 
interest, ani im good faith defended the suit and contested the entry 
ef the decree preyed fore Although hur defense provec to bo ah UnK~- 
euccessful one, we are unable to say that her defense a» guardian of 
the children's estate was “merely formal, friveleus or vexatious." 
(See Metheny v» Boba, gupra-) md we think thet, under «11 the faets 
ami cirowumetamces, it woulé heave been inequitable, ani in violation 
ef the chiléren's intereste and rights, fer the court to have deereed 
that they should pay, indirectly, eny portion of complainant’ 
solicitor's feese 

The ordsr of the cireuit court appealed from shoule be 


amd it is se ordered 
affirmed 8 ° ave De 


Barnes, Pe Je, amd Seoatlun, Jo» Soncur. 
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DELPEIBUR MAGNAN, 
Appellee, AS?PEAL FROM AUYERIOR Count, 
Ve GOGK SOUNTY. 
THE CHICAGO CINDZR CO., 
Appellant. 


MA. TUSTICH GRIQLZY DELIVERED THE OFINION OF THE COURT. 


im an action fer personal injuries, received by plaintiff 
in an autemebile saevident om the morning of JYecember 15, 1954, there 
was @ verdict ané judguent agninet defendant for $14,000 in Kay, 
1926, ané this appeal followed. 

Finintiff’, about SS years of age, lived at 4720 Greenwood 
evenue, Chiesges Her husband was dead and she had three miner 
ehiléres. fhe wes employed as a comptometer operater in the office 
of the Kee Meteor Car Goo, ut 26th street and indians avenue. Leonard 
He Baunder, ancther employee of tht company and the owner of a Aso 
touring car having top and curtains, wae accustomed each morning te 
érive down town from his residence near Fist street, and on the way 
eccasionslly invited other employees te ride with him to the office. 
On the morning in question he invited Yorethy Yrank te accempany him, 
and later plaintiff. Miss Yramk was sitting on the front seat to 
the right ef Haunder, whe was driving the gar. After plaintiff had 
seated herself on the rear eeat, the car proceeded northerly on the 
east side of Greenwood avenue. “hen it was spprocching 45th street, 
and going at 2 speed of about 20 miles per hour, defendant's large 
aute-truck, driven by one of ite chouffeure easterly on 45th atrest, 
made a wide turn inte Greenwood avenue and procesdeé southerly on 
the east or wrong side of the etrect, mecr the curb. To avoid a 
head-on collision Zaunder checked the speed of his car and turned it 
towards the west, but about 100 fect south ef 45th etrect, the hub 
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of its right wheel came in contact with the right front corner of 
the truck with such force that the engine of the truck waa knocked 
off ite “Legs,” which attached it to the frame of the truck, and 
the touring oar wes thrown and skidded tewards the weet, coming to 
& stemistiil in the otrect facing easterly with ome or both of ite 
reer wheels ever the west curbs finsintiff, seated inside Pent Lig 
@ letter, and unaware of the impending collision, wae thrown vielent- 
iy sgainet perte of the cer and rendered unconscious, and was 80 
seriously injured thet she imeedintely was taken te the Berey 
Hoapitel, Chicsgo. 

Plaintiff's declaration consisted of four counta and an 
additional count, te which defendamt pleaded the gonerel isque. The 
first count charged general negligence in the driving of the truck. 
The sevond charged negligence in driving it om the left nand (er 
enst) side of the street im vieletion ef the statute. The other 
counts charged negligence in driving it «t em excessive amd dangerous 
rate of speed while turning « corner, in viol«tion of different 
otatutes mentioned. Sach count slleged with considerable particularity 
the serfieus and permanent charocter of plaintiff's injuries, expenses 
incurred for hespital bills, doctor's and nurses’ services, braces, 
etos., and lose of income, ete.g and further slieged that, prior te 
the sceident, she was active amd well, attended to her usual business 
work, earned ami received a substantial salery, and “was «4 widew and 
mother of three young children whem she supported and meintained," 
but that since receiving ber injuries she hae been hindered and pre- 
vented from following her usual oecupations, ete. 

Chile net contending that at or immediately before the 
aecident plaintiff failed te oxereise due enre for her own safety, 
er thet Meunder's claimed negligence exn be imputed to plaintiff, 
ene of the contentions of defendant's counsel is, that the verdict is 
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manifestly agnimet the weight of the evidence om the question 
whether defendant's chauffeur, in driving the truck as he did, 
wae guilty of negligence which proximately contributed te plain- 
tiff's injuries. After reviewing the evidence and the arguments of 
counsel relating thereto, we do not think there ig any merit in the 
contention. 

Wor do we think thet the facte, that curing her cross- 
examination on the trial plaintiff beeame faint, and subsequently 
On @ second ceeasion while defendant's sittorney was making hie 
Glesing argument te the jury she actueliy fainted in the rear of 
the court room, amounted te projudiciel conduct em her purt, re- 
quiring a revereal of the judgment, as urged by defendant's counsel. 
Plaintiff wae of slight build, weighing about 95 pounds, hed an 
impaireé constitution and had been under considerable strain curing 
the trial. ne had o right to be im the court roam. ‘hen she fainted 
the court suspended the trial and direeted the jury to retire te the 
jury room, *hich they did. Thereupon, vot in the jury's hearing, 
there wae a colioquy between the court and defendant's attorney. The 
court expressed the opinion thet, because plaintiff was sitting se 
for away from the jury box when she feinted, the jury did mot netics 
the incident, thet she probably had fainted because of the heat, and 
thet she wag not malingering. ©cfendant's attorney stated that, 
although he alee wae of the belief thet she was net malingering, the 
jury mict have obecrved the incident, and he requested thet he be 
allowed to interrogate them as te whether they hud or not. The court 
granted the request, ami the jury, after their return into the box, 
were interrogated, and it appeared thet two of them had noticed that 
plaintiff hed fainted. Thereupon the court (addressing the jury) 
saids “Of couree, gentlemen; we onm't step people from fainting. * * 
It is rather warm in this roome * * You understand that, in trying 
this law-suit, you are trying it en the evidenee and the law. You 
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are te decide this eave on the law and the ewidence, without pre- 
judies, without sympathy and witheut biea. And the foet that 

this occurrence happened amd some ef you obeerved it, of course 
should have ne influence with you in arriving st a verdict. 2 
all you gentionen understeamd that?® To this question ali of the 
jurers anmewred in the affirmative. iad thereupon the court dented 
defendant's motion that a juror be withdrawn and that the cause be 
continued. Under the facta and elreumstanees connected with the 
iueident, amd coneidoring the court's adwonitions and other facts 
end cireuastences in evidences, we do not think thet the court erred 
in the ruling. 

Complaint ie mode of the giving by the court of instructions 
Boss 18 ond 36, offered wy plauimtiff, We have examined them in 
Connection with the other given imetructions and the feets: and 
eireumetences in evidenos, and de not think thet the giving of then 
Gometituted error, or, if crrer there was, that it wae co prejudicial 
te éefendent as to warremt a revereal of the judgeent. 

The main contentions, upon whieh defendant's counsel rely 
for a reversal ef the judgment, are (1) that the verdiet ie excessive, 
and (2) thet ite exeeesivenees indicates passion and aympethy on the 
pert of the jury, brought about by the court erroneously pemiitting 
plaintiff om her direct examination to state that she was a widew, 
that her husband died about three years before the trial and that she 
hed three childreme 

After reviewing the evidemee as to the character and 
pormanemcy of plaintiff's injuries and her goin and euffering, and 
considering her paymente made or liabilities imeurred for hospital 
bills, decter’a ami nurses’ services, the cost of « steel brace, 
amd the lees of her monthly oslury of $150 during the six months’ 
period before she resumed work in the offiee of the Kee company, 


aggregeting about 91600, we cannot cay thet the verdict is exeessive. 
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Spier to the avcldent shy wee cetive am! im qxeelient health, was 
regalar and diligent in her business vork, het porformead witaeoat 
aseietaues ali houschold duties, and hat not experienced any trouble 
or Wealmese im her buck. (fter renghing the hospital ake was placed 
im bea and remmined there praotdeally the autire time until a few 

, Gaye vefere ashe left the hospital on Jahuery 26, 19235. “ne remained 
uncouscious fer several hours after her arrival Shere, and after re- 
covering sonsciousness shesuffered ané continued constantly te suffer 
intense pains in her back and spine. She cowld not raise her arma 
or be moved in bed without greatly inereesing the paime, Che wae 
attended by Dr. Sévard Ls Moorkesd, chiec? eurgeon for sony yeare at 
the heapital., fTwe Z-ray pictures were teken, one om the day of the 
atcident amd the other twe deyo later. Eeeauuse of her then condition 
proper views of the spine could not be procured, aud om Jonvary 6, 
1925, a third dorey picture wae takem, vhowing the abmermel condi- 
tiene of the epine. vy. Moorehead, referring te this pleture (plain- 
tif t's exhibit 3) textifieds "Xt ie a latere’, view ef the spine, 

amd shows a narrosing of the firet lumber vertebra of at lenst half 
an inch, the anterior worface of the body, throwing the apine ef the 
dust doreni and the first lumbar yertebra aut of Line posteriorally 
at Jeaet BalY an inch, - thet is, a bowing of the back, forward of 
the ehest and outward of the backs * © 18 if am abmormal condition, 
ond it must have eome from wuteide injury or violence. * * The effect 
wpow the potient is to cause cefereity, pain, imability te ascume the 
exec’ pouitien withent artifielal suppers, weekesing ef the back, 
interfering with bic etending or sitting erect, and interfering with 
his etooping over to the ficsr. * * From wy experience in eurgieal 
eages and ay exomination of the pietures and the pationt, such a 
condition ie not curable. The «pine will newer pecover ite normal 
condition.” Gn Hevember 5, 1925, about six months before the trial, 


two other A~ray pictures (exhibits 4 and 6) were caken at the 
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heapital, and 2# to these Yr. Moorhead further testified that they 
“did not chew any wurked change of condition in the spine,” and 

that “this piece of vertebra still is narrow, ae it was before." 

Dr.» Moorhend further testified: "1 recently exnmined Ere. Magnane 
Mer condition is practically the samt. “hen she was in the hospital 
after the necident, I bad e brace made for her thet she might have 
when she left. It ig eslied o corset brace. it rests upon the hips, 
with twe crutehes going under the arme, and ig so arrangeé as to take 
the weight off the spine. * * It holds her in a straight position se 
ohe cammet bend that port of the spine forward er backwards while the 
brace is on. * * These crutches have vertical steel pieces running 
down which may be adjueted to ect them at the groper height te take 
the weight off * * . The condition thet i found the patient in on 
the recent examination will continue te exist, but fer hew lemg I 
eannet tell. i vegerd 1%, however, as being permanent.“ In responce 
to e question put by the court, ae te “whether there woe a fracture 
or just something pushed out of place,” the witmess replied: “It 
locks az though the bedy of the vertebra is crushed together * * The 
body of one of the vertebrac is broken * * This crushing caused an 
angulation ef the spine.” About the time that the tray pleturena, 
exhibite 4 and 5, were taken, plaintiff, at defendent's request con- 
sented to be examined st Merey Hospital by a ir. Cubcine, employed by 
defendant, and she wae examined by him. JLefendant, however, did not 
see fit te call Dr. Cubbine se a witmess on the trial, But it called 
Dr» George J. Aste (whe had never examined plaintiff) se its medical 
expert. Ho expresecd certain opinions, based upon examination ef 
the five Xeray pictures and upon certain hypothetien, questions, 
which were contrary to those of Ur. Moorhead, oa te the permanency 
of plaintiff's injuries and 20 to her present condition being the 
reoult of the injuries received at the time of the secident. He, 
however, stated that “unquestionably the accident had something to 
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@o with her condition.“ Ata testimony did net, in our opinion, 
icesen the force and effect of thet of Dr. Moorhesd. *laintirr 
testified in wubstanme that, except when sleeping, she hed cen- 
stantiy worm the brace or arutehes frei the time she left the 
hospital in January, 1925, and wae still wearing 1t4 that after she 
isft the hospital until ehe resumed hex work with the Reo company 
im June, 1025, she was in bed 2% home mont of the time, and thet she 
suffered mach paint thet omly by Lying flat om her back could shes be 
free from pains that lying im any other position caused pain and this 
condition st111 eomtimuse; that her werk ae a somptometer operator 
is somewhat similar to thet of running « typeuriters thet mew, sven 
with the assistance of the brace, she conmet comfortably werk more 
than half an hour ct # times thot her work which seemed gasy before 
the accident now tires her and at times causes pain and that now 
ahe commot do household werk ar use a seving machine withent much 
discomfort ond pain. We think thet the jury were fully warranted 
under the evidenee in asvensing her dummges at $14,006. 

As te counsels’ second point, that the excessive verdict was 
brought «bout by the court erromeously permitting plinintif? to give 
the teatimony mentioned, it hen frequently been decided by cur Supreme 
eourt that the admission of similer testimony, over objection, is 
eordimarily grouné fer reyersel beeeuse 1¢ is not relevant to the 
deaue and ia onleulated to arouse the prejudices amd peecions of the 
jury and their sympathy for the injured plaintiff and thereby enhance 
the amount of the verdict. (City of Chiesge v- O' Brennen, 68 Ti+ 
160, 1655 Pittebure, ete» Ne Coo v» Fowerg, 74 ids 541, 3435 Jones & 
Adama Cos v» George, 227 ide Gi, 70.) Amd it kas also been decided 
that, where cuch tectimony hae been admitted ever objection, an 
excessive verdict cannot be cured by a remittitur. (Jones & dome 
So. ve George, pupre.) But, if no objection is mde to the ad- 
mission ef such teatimeny, the court in admitting it does net commit 
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an error. (Merril, v. Michigan Centra) Re Cox, 156 Ill. App. 38, 
41+) Im the present ease it had been shown by plaintiff's testimony, 
without objection, that she hed children, and that vefore the 
necident, im addition to doing her business and household work, she 
hed dome all her own cewing and “the children's sewing." “hen she 
wae asked $o give the date of her husband's death and how many 
ehiidren she had, defendant's stiorney objected. Che wan, however, 
allowed to anewer the quewtions, the cuurt stating that the evicenee 
wae admiseible “for a certain purpose” amd thot “the jury will heave 
to be told that they aust mot be governed by any sympathy.” Later, 
in the series of instructions given, the jury were told thet it was 
Plaintiff's damges, if any, thet were to be determined, ete., and 
that sympathy for her should have no influence with them in determining 
defendsmt’s liability or control in wmy way their verdict. in Gity 
of Joliet v. conway, 119 Ill. 489, 491, plaintif’ recovered a judg- 
ment after verdict against the city in an action fer personal in- 
juries sustained by rexson of a defective sidewalk. Om the trial, 
she testified «ss te the extent and nature of her injuries ami their 
effect upon her ability to lsbor, and further testified, without 
G@bjeetion, that she had dome household work for her fanily ever 

since she hed been married, «nd there wae evidence tending to show 
that im consequence of the injuries reveived she was incapacitated to 
perform such labor. Uhe was then permitted to teetify, ever de- 
fendent's objection, that ot the time of the injury she wae coing 
the housework for her husband and eight children. It was urged 

that the admiesion of thie testimeny wan reversible errers Sur 
Supreme Court, however, affirmed the judgment. “e think that this 
decision is peculixrly applicable to the present contention of 
defendant's counsel. (See, alee, Hardin v. City of Moline, 170 
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Tlls Appe 101, 103.) Furthermore, as wider eli the facts ond 
eireumetences in evidence the present verdict eannet be considered 
ae exoessive, or one brought about by paesion or sympathy, we 
eamnot eee how the claimed error (if error there wos) so 
prejudiced defendant as to requixe o revereal of the judgment. 

Yor the ressoms indicated the judgment of the 


®uperier Court is affirmed. 
AB? IRBED. 


Barnes, F. d+, amd Seamlanm, de, coneure 


, 
ad 


Rt. 


“Detehtanes of tonne tehOuey ImoveKg Ord OnnAbave Gt eaoRetemuOThO 
ow cUldomane 19 aplvasg W twedn ddysotd oan xe .evtacsaxe pm 

pe (uae evedd womme BE) pr aze Semdete ae wed ene sennee, 
<drompiel, wid te Levusves a exluzor 09 aa iaadae YP hootsobong 


v key —F ae | 


ee 24 


ve f — 5 bu LER abt e 
s10M® 4+ sinew? Ban 0% o€ ,pomrel 


Dee T A Ee 


$4 = 31656 
BOROAN, i 
Plaintiff in Arror, BARGCK TO 
ve SUPERION COURT, 
— OUNTRAL RAILROAD COCK COUNTY. 
“s 


defendant in irrer. 
Ba TVATICL GRIDLEY DELIVERED THR GFINIGH OF THE couRT. 


In an action om the case, beeed upon the Federal 
Employers! Liability Act, brought agsinet the defendent raii- 
reed company to recover dannges fox personal injuries susteined 
by plaintiff, tne court, at the conclusion of al) tha evidence, 
instructed the jury te returm a verdict finding defendent not 
guilty. This the jury did and on November 24, 1924, judgazent 
wae entered against plaintiff fer costs and, subsequently, the 
present writ of error was gusd out. The only error asvigned 
amd argued ie that the eourt erred im giving seid inetruction 
and im net submitting the enuse te the jury. 

it is provided in sald Federal “mployers’ Liability Act 
that every common carrier by railroad, while engaging in commerce 
between any of the several States, whail be liable in damages to 
any person euffering injury while he ie employed by such carrier 
in gsuoh comesree, « euch injury rewulting im whele or in part from 
the negligence of any of the of ficars, agents or employes of such 
earrier, or by reason of any defect or insufficioney, cue to ite 
neglagence, in ite cars, engines, appliances, ete. 

The accident happened about 2 o'clock As lie, Of August 
&, 1924. Pleintiff was employed se a awitchman for defendant. 
and hie testimony tended to shew that «at that time, and prior 
therete, he was working im that enpacity in defendant's yards 
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at 90th atreot and Cottage Grove avenue, Chicages that the train 
about which he them wae and had been working consisted of 35 te 
40 carey that there was « defective coupler on one of them, and 
that, after giving » signal te the engineer to stop the engine and 
such cure as were attiuched therete (whieh gignal the engineer 
obeyed), he stepped wpon the track and leamed over to adjust the 
coupler; that st that time there was « considerable space between 
the car heving the defective coupler ané the care to which the 
engine wae attached; that suddenly awi witheut warning, and while 
pleintiff wae engazed in making ‘the adijustment, the enginecr backed 
the engine and attieehed cara; and that as a recult plaintiff was 
etruck im the head, knovkeé Gown, ané eerieusly end permanently 
injured. 

We think thet plaintiff's evidence wae suffieient te 
warrant a jury passing upon the questions, whether plaintiff was 
injured st the time ond place mentioned onc whether the injuries 
were proximately cuused in whole or in part by defendant's negligence, 
Provided that his evidence, and 211 inferences justifiable there- 
from, oufficiently dicelosed the fact, essential te any recovery 
by him in this action, that at the tine of his elaimed injury he 
"a8 engaged an defendant's eapleyee in interstate commerce aa Gis- 
tinguished from intrastate commerce. But ve do mot think that his 
testimony, taken ac a whole, tended to show thet at thet tine ke 
wae e660 engaged. The burden wes upon him to so show (Henskh v- 
Re Core 246 Yao 15 Dickinson v- Industzial Board, 280 I11. 342, 
344)$ and hie wae the only teotimeny on the point. Om direct 
oxemination he testified as followes 

"From 11 o'clock pee, “hen 1 vent to werk thet night, 

So were svitoning sere in differest tracks where they belonged. 


** We were handling box cars anc stock care, loaded and un- 
leaded. fhe lesded ones vere going south te Jew Orleans, Las¢ 
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Hirminghem, Alas¢ Memphis, Temns.s “tt. Loule, Moog and 
Champaign, (llinoie. 

G+ How ¢o you kmow the cara were going te those 
—— points: Ae They enrd them all3 you cam read 

Qe smd you did read them, did pea he Yas, sire 

duet before i got hurt we were ewitching enys. The 
perticuler trsin 1 waa working om at the time came from 
Clearing, iliinmeisa. There were 35 or 40 ears on the 
tracke. * * The majority were leaded coarse * * The 

Late — that cutuanine the were going vere Hew Orleans, 

—B 34 amd ether places.” 


Om erens-examination he testified: 


“G. Am to the care you say you were hencling «t 

the very moment you were injured, 40 you mean te teil the 
jury that you remember heving examined thoce ieular 
¢ato, anG noticed cards on them ac to where t were 
carded to, or that just generelly during the night you 
were handling cere that were destined te Bew Orleans, 
Bewphis, Birmingham and ether places? 

Ae Thoy are that way every night. 

Qe Ag to the porticulear cars you were handling et 
the time you were injured, you have mo specific recollection 
about thoee care, have you? 

he thy no, f z emma & NGS) but that is the way the cars 
go every night, might after night. 

Ge SS O28 Web ceking about the other sights; we are 
Just asking inquiry about this particuler night; and, as I 
uméeretand, you have mo distimet receliection of having 
@xemined the cards on any of these curs you were handling 
at the time you wore injured? 

Ae Wo, i never examined them veeanuze 1 got hurt. 


* * * * 


Gs You don't remember rh om avout those perticular 
Cars, where —** were ————— ta? 
Ae Ho, i sould not. 


* * * * 

Q- In other words, you were juet switching indis- 

eviminately there durimg the night; you handled cars of 
every character there? 

As Yes, sir, we did.* 

Although plaintiff's statements on hie direct examination 
might, under the holdings in Sevine v- Chicago, Ms Ze amd Bs is Voog 
266 Illes 244, 251-2, if they stood slenc, be considered sufficient te 
warremt the submission ef the eave toe the jury om the iseue whether 
at the time of the accident plaintiff wee employed ané actually 


engaged in interstate commerce, we think that hie erose-exemination 
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showed clearly that seié statements were mere conclusions or 
opinions, not bused om knowledge, and were of no evidentiary value. 
They were eo qualified end contradicted on his eresgs-examinstion 

thet they had ne fore¢e and did mot legitimately tend to preve a fact 
which was essential to a reeevery by Aim. Other undisputed evidence 
showed that defendant operated a raiironad in Illineisa, which, however, 
extended inte other states. In Dickinson v» Industrial Board, supra, 
it is gatas "Not every exployee Of an inter-State carrier is engaged 
in inter-State eoumeree; if his work constitutes a real and sud- 
stantial part of the inter-State comeres in which the oarrier is 
engaged then the employee ia eneeged in inter-"tate commerce, other- 
wise not.” In Iliimois Gomtral KR. Coe vs Behrens, 233 Vs &. 473, 478, 
it is said, quoting from Federsen ¥. Delaware, ete. Re Coo, B29 Cede 
146, at page 156% “There con be no doubt that a right of recovery 
thereunder ‘Federal Sapleyers’ Liability sect) arises enly where the 
injury is euffered while the earrier is engaged interstate commerce 
and while the exployé in expleyed by the carrier in such comacrses* 
And (p- 152) "The true test always ist ie the work in question a 
part of the interstate comseree im which the carrier is engeged?* 

In Chiengo Bs & G- Bs Soe + Hurrimgtom, 241 U. %. 27%, 180, it is 
deeided in substance that, unless the injured employes of an inter~- 
atate and intra-state carrier ie engaged in inter-state commeres 

at the time of the injury, the Federal Sepleyers' Liability Act dees 
net apply. amd thet it is immaterial whether such employee previeusly 
had been, or in the imeediate future was to be, engaged thersin. In 
Cigena v+ Jnktern, 100 Ill. 623, 628, it is weids “Yhere, as im the 
present ease, a party or witness makes a general statement, whieh, 
from ite very nature, must consist in a large degree of mere matter 
ef opinion, and in the same contection makes certain specific state- 
ments eof fact relating te the same subject which aye inconsistent 
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with the previous goweral statement, such general stetement must 
be regarded aa wetified ami contrellied by the wabsequemt specific 
statements.” In dagt ve Det £iE Riche 590, 
605, At is saids “The correvtion of «2 misstatement or the 
Glarification of axvigueus testiceay deen not ereete an Lauue of 
fact." smd in the racent case of Lueinberg ve Suliders’ Lumber & 
Breoking Coe, é¢¢ldeGé wy tae same Michigan court and reported in 
218 Be Be Hepe SOC, where the question was ehethes the trisl court 
had erred ia dirceting « verdict fer te defendant and 16 «oe held 
that the dirceted verdict wae proper, 1% te anid (po G62) ¢ 
"Conclusions stated by a witnesa are e@linimated by fnets wubse- 
qwentiy given ty him ami inconsistent therevithe * * “kan a 
witnese makes gomeral statecnemte esliine fer elucidation ay way 
of specific facets ond elucidetea, tae expienetion geverns in von- 
eiderimg the direction of = verdict.* 

im the present eren, we de mei think that the court 
erred in directing « verdict for defendant, amd, acwordingiy, the 


judgment againet plaintiff’ is affirmed. 
APP INES, 
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AGHES SHEKGAIIAM, } 
Appellant » APPEAL PROM SUPERIOR 
Ve COURT, COOK COUNTY. 
PAUL OMEKRRIIAR 
Appellee. 
ie TUGTIGS GAIGLAY un OPINION OF THE CCURT,. 


This appeal is taken from a decree of the cuperior court, 
entered January 27, 1927, wherein the court after a hesring die« 
missed for want of equity complainant's 6411 for « separate main- 
tenenoe. In the litigation defendant filed « creas-biil fer a 
divorce upon the ground of complainant's alleged adultery. This 
eress-bill else wae dismissed for want of equity and the husband 
perfected « seperate ayyenl (ease Bo. 51900) from that portion 
of the decree. The two appeale were vonsolidated for hesxing in 
this appellate court. Yor the reasons otated in the opinion thie 
day filed im anid enuse Bes 51900, the said deoree in its entirety 


ie affirmed. 
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PAUL SHEZERIIAN, 
Cress-complainant and appellant, 
Ve 


AGHEG @HEKERJIAN, 
Cross-¢ e: and appellee. 
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Complainant and Appellant, 
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PAUL SHERERIIAN, 
Defemiant and Appellee. 
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Es Yo SA 
GCOMSOLIDATED APPEALS 


FROM SUPERION COURT 
OF COOK COUNTY. 


MR. JUSTICS GHIDLSY BELIVERED TER OFISION OF THE COURT, 


These several appesle, consolidated fer hearing, are 


from @ deeree of the Superior court of Cock county, entered January 
2%, 1927, wherein after a henring the court Gismissed complainant's 
amended bill fer separate maintenance, end aleo Gigmiased the cross- 
bill of her husband, Paul “hekerjian, fer a diverce on the ground 


of adultery, both for want of equity. 


The court found in the decree 


that complainant had not established by a preponderance of the evi- 
demee thet ehe wae living separate and apart from her husband without 
fault on her part; and aleo found that crogs-complainant had not 
established by s preponderance ef the evidence that hin wife vas 
guilty ef adultery; and aleo found that a certain “tuts sutemebile, 
in the possession of the wife, wos her aele and separate property. 
Souplainant'’s original bill was filed om suguet 5, 1036. 
She therein alleged in eubstanoe thet the parties were married on 
March 6, 1910; that for seversi years they had had their hone in 


Chicages that there were teo minor daughters; that he wae engaged 
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in the shee shining and hat cleaning business on “est Van Buren 
atreet, Chicago, ané had « conmviderable incom, owned reali and 
personal cxtate and bad money on cepesit in » benks that he had 
been guilty of twe nets of extreme cruelty towards her (detailing 
them) on December 25, 1928, omd July 3%, 1926; and thot without 
fault on her port she wasn compelled to oné did leave him on July 
39, 1926. im addition te a separate snimtenance, she prayed for 
temporary alimony, soliciter's fees and the sustody of the childten. 
An ordur wae entered aliowing her 960 » week nlimomy and $250 for 
selicitor's fece. in the husband's snewer he denied the acty of 
eruclty or that she wou entitled te wo seporate maintenance. In 

his eress-bill, filed November 22, 1926, for a diveree ami the 
eustedy of the children, he alleged in gubetanes that for more 

than a year prior te July 30, 1926 (dete ef seperation) bia wifs 

had refused to cohebit with himy that during the months of December, 
1925, ond Jaemuery, February ond Heareh, 1996, she hat several times, 
at the fumily heme at 4420 Horth Caulina street, Chieoge, comaitted 
adultery with one Leo Yashjians thet avout three years pricr there- 
to ehe wleo had committed adultery with other parties unkmorn; and 
that knowledge of thence acte hod not come to him until after the 
filing of her original bill. in her anawer to the crega-bi11 ehe 
Genieé ali acts of adultery or that he wae antitled to a diveree. 
On December 15, 1926, he flied a petition alleging that om and prior 
$e July 30, 1926, the family heme had been in an spartwent in « 
building owned by himyg that on July 30, 1Ok6, because of = contre- 
versy which therm oveurred and beeause of her “unwifely ant highly 
temperamental conduct” he volumtarily left the heme ond the children 
and went to live eleewhere, leaving her in fuli charges that the 
furniture im the house belongs te him and that she is endoaver ing 
te sell eome of it% and that he left im the garage a new, 1904, 
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Stuts automobile, coating 93575, most of which cost he had paid, 
and thet she is threatening to diepose of it. In accordance 

with the prayer of the petition the court issued an injunetional 
order, reetraining her from selling or disposing of the automobile 
or any ether personel property im the home watil further order. On 
December 23, 1926, she filed an amended bill for separate main- 
temance, ete», asking substantially the same aliegations as in the 
original bill, but further alleging that during the years 1928 and 
1926, her husband bad “committed adultery with various vile ané 
lewd women, whose memes ere unknown." His anawer to the amended 
bill demied the orusity and sdultery cherges or that she was 
entitied to a separate aaintenanee. 

Sn tue hearing im open court a mase of oral and deoumentary 
evidenes “as introduced by beth parties. After reviewing the sase 
it seems clear to us that, as found by the chenceller, complainant 
4ié not esteblish by « preponderance of the evidence that che was 
living seperate and apart from her husband without fault on her part 
or that ehe was eatitied te a seperate mintenanee. indeed the points 
made im ker counsel's brief, supported by his printed argument, re- 
late sclely to the question whether she had committed acultery as 
charged in her husband's erege-bill. ‘mé she uttwrly failed te preve 
the charge of his adultery se contuimed in her amendec bili. 

A® te her adultery with Lee Tashjian, as charged in the 
eresm-cill, the evidenos ie conflicting. As to her claimed prior 
acts of adultery with other unknown parties, while there are cir- 
eunetauneecs posasltly vearrenting suepicions, the evidence does not 
warrant the conclusion that she committed eny such acts, We okhalil 
briefly discuss the evicenee vesring upon the charges that she 
at various times commitiec «<dulitexy with Tsshjiane 

The only tectimeny contained in the recerd te sustain 
theese charges is that of Teschjian himself, and it is met corroborated. 
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denied 
Mree Shekerjian/them on the stand. in the summer of 1926, when 


he wae about 19 or 20 yeura of age, he cme te Chicngo, secking 
employment, and he obtained a position ac a *eounter man” in a 
restaurant on ‘est Van Buren street, next door to the store iz 
which Peul Ghekerjian condueted hia business. Ae and Paul bécane 
friends. In October, 1925, im hie stere, ‘aul introduced his wife 
to him and im November Paul invited him several times te dinner at 
his heme «t which dinnere Mrs. Shekerjian and the children were 
present. He further testified that one afternoon, iater in November, 
in reeponse to Myre. Shekerjian's telephone onli, he went to her home 
and at her solicitations had sexual intercourse with hers and that on 
four or five other cocasione at the home during December, 1925, and 
January, 1926, he had other sueh intercource with her. in Horch or 
April he ecensed working at the restaurant, obtaine: employment else~ 
where, and, finally, left Chieage in July, 1926, returning to his 
former home in Providence, Ke Iles where he haw since resided. Paul 
Shekerjian testified that he never guspeeted that there hed been any- 
thing wrong in the relations between hie wife and Tachjian until after 
she hed file¢ her vill for separate meintenances thet then he “heard 
some thingas* and that afterwamée he went east anc traced Teshjian 
to Providemee and there hod om interview with him. YTashjian further 
teetified that he never teld anyone about his improper relations 
with Mre. chekerjion until the interview he had with Paul in 
Providence about one month before the triels that «t the interview 
Paul expressed his suspicions and, thereupon, he told Faul “the 
whole thing,” explaining to him “in detail just «s I have in court 
heres*® and that he agreeé with Paul that he wowld come to Chicege 
when the ¢ase wae called for trial and give hie textimony. 

it is evident from the decree and frem the oral opinion 
of the chanceller, delivered on Jemuary 12, 1927, after the heare- 
ing, that he did mot believe Teshjion's testimony. He was 
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better able to judge conoerming the credibility thereof than is 
this reviewing court, for he saw the witmees and observed his 
demeanor on the stend. He atated in the opinion: “How, this man, 
vefore he cam be believed, mecds the strongest corrchorstion. 
There ia no proof of any other set of cdulterye * * 1 would not 
brand thie women as an ndulteress upon the uncerreberated 
testimony of this man.”  fter considering the evidence, and the 
circumstances in evidenec, we ¢6 not think that the chaneelicr's 
conclusions or the deerse should be disturbed. It is said in 
Wahlevs Yahle,71 tll. B10, S14: “The evidence of a partigeps 
griminig in adultery ie, at beat, liable te grave suspicion." 
(See, also, 2 Bishop on Karriage & Viverce, Chap. XLII, Yage 
Baa, pare 1419.) 

Agoordingly, the deeree of the Superior evurt of 
Jamuary 27, 1927, is affirmed. 

APYIRME De 


Barnes, Pe Jey aud “Yeanlan, J+, concurs 
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BERTHA WEleswAu, ) 
. Appellee, APPEAL FYROM CIRCUIT GoURT, 
Ve COCK COUNTY. 
DAVID WRIGSMAR, 
Appellent. 


WA. SUSTIC® GHIDLZY DOLIVERED THE GPINION OF THE COURT. 


On July 23, 1026, complainant filed her bill against 
defendant, her husband, for a separate maintenance. «he alleged 
that on July 6, 1926, she was compeliec to leave him without 
fault om her part ond teenuee of certain acts of cruelty set 
ferth im detail, and thet she ie mow living separate and apert 
from himj thet they have one onda * @ won momed Nichard, aged 
9 yeares that defendant is possessed of real estate of the value 
of sbout $5,000, and of personal extate of the walue of shout 
$4,000, that he is deriving an income fram the practice of his 
profession as a physician and surgeon of about $7,006 per year, 
ané thet complainant has neither property mer income of her own. 
Pefendent filed as anewer to the bili in whieh he denied all the 
alicgations as to her right te a separate anintenanee and aa to 
the soount of his preperty and his yearly income. 

On September G4, 1926, on compleinant's motion far 
temporary alimony, and efter heuring evidence amd orgusents of 
counsel, the court ordered that defendant pay her $40 per week, 
until further ercer, xs tomporery alimony for her support om that 
ef the child, the first instaliment to be paid on September 3, 
2926. Pram this order defeniacnt perfected the present appeal. 
He brief vy appelice bia beem filed in this court. 
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He findings ef feet appear in the court's order of 
September 24, 1926, and no certificate of evidence is contained 
in the transeript. The order, therefore, is without euppert in 
the record and fer that reason mast be reversed. It is well 
eettlied that te sustain wuch an order in a reviewing court, 
either the order iteelf must contain recitals of ultimate facts 
sufficient to sustain it, or evidence to sustain i4 must appear 
in the record by @eertificate of evidence. (French v. Freneh, 
302 Elle 182, 188; Zdlund vs Sdjumd, 209 Tlie Apps 5125 
Boucek v. Boucak, 226 11. Apps 206, 207. ) 

Agoordingly, the erder is reversed. 

REVER GRBs 
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HEERY MEYMAR » . 

Appellee, APPEAL VROM MUNICIPAL 
Ve QOURT OF CHICAGO. 

ABRAHAM SCHAT. and 


SARAH SCHATZ, 
Appelianta. 


BK. JUSTICH GRIDLAY LSLIVERES THE OFINIGH OF THR CoURT. 


im an action te resover back $1,006, paid as earnest 
money by plaintiff umier the provisions of e «rittem contract for 
the purchase ef certain Chiesge real estate, the court, at the 
conclusion Of ali the evwidenes, dirsctec the jury to find the 
isvues in hie favor and to aeveen his demeges ot $1,000. The jury 
returned such verdict, and om Cotober 19, 1926, judgment in that 
eum wee entered against defendante, and they appesiec. It in here 
urged thet the court's action in direeting a verdict for plaintiff 
Was erroneous. 

Plaintiff introduced in evidence the contract and certain 
other writings, and he and four other witnesses called by him 
testified, Abraham Schatz, one of the ¢efondants, aloo testifind, 
as did threes ether witnesses for them. 

By the terms of the céntract, executed om June 25, 1924, 
plaintiff agreed to purchase of defendants, at the price ef $63,000, 
eertain weal estate, dexeribed ag the “southwest corner of Ainslie 
and Hemlin Aves., om lot 97-3/2 x 125, part of some improved with 
a three-story brick, steam heated apartment building,“ ete. ‘chats 
and his wife (defendants) agreed to sei) the premises st said price 
and “to convey to the purchaser a geod ond merchantable title there- 
to, by their general warranty deed,” subject to existing leases, 
taxes, ete., and “also subject to a first incumbrance of $53,560, 
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gue in Sovember, 1926," poyable in certain mentioned installments. 
33 io furtivy stated that “eeid purchaner hae paid $1,000, as earnest 
money, to be applied en such purchase when comeumated, ond agrees 
to poy, within 5 Saya after the title hes been examined and found 
geod or secepted by him, * * the further aum vf 626,500, at the 
efriee ef Celifas &@ Collime, * * provided a good and sufficient 
warrenty deed, couveyang to eadd purchaser & good aml merchantable 
title to said promivess BaJass A r@egid, shall them be ready 
for delivery.” Fa io further provided, a6 regards the payment of 
geid walames of 256,090, thet “a Gertificete ef Title duwued by the 
Registrar of Titles af Cock Counte, ex complete merchantable 
Abetrect of Title ar morchenteble copy breught corn to dete hereof, 
or merehbenteble Tithe Guceostye Poliey code ty Gidienge Title & Trust 
Cees hell be furnmiaked by the vender within e recvencble tines” 
that, if an abstract be furniamd, the purchecer or ils atte rey 
aheali within 10 days deliver to the vender or Rie ecert » aenoramium 
im writing, specifying hie objections, if any, te the tithes thet 
“1m case material defects be foumd im onld titie, and so reported, 
then, if euch defects ba not cured withiv 4¢ days after euch setice 
thereof, this contract shall, »t the purcheser's option, secene 
absolutely mull ami veld, and sadd cermest sovey shall be returaedy 
motice of such election to be given te the venders * * .” It is 
further provided thet “this contract ant eald earnest money shall be 
ele by Solline & Coliine for the mitunl benefit af the serties 
conesrned.” Below the signotures is the statement, signed by Coliiae 
& Coliinet “Received $1,000 earneet momey whieh by axreqeen’t is 
enéoraed over te sellers.” 

fhe fellewing timdisputed facts appear: After the neking 
of the contract the lami ves surveyed by a licensee surveyer emt he 
reported that the frontase om Samkin avenue mecoured slightly lese 
them 94-2/2 feet, imatesd of 97-1/2 feet ae ctated im the contract, 
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sithough the depth wes a few feet more than 125 feet. ijefendante, 
by their «tterney, Samuel Keeningsberg, made application to the 
Ghiengo Title & Trust Ce. for the iesuenee of on owner’s guaranty 
policy, and on July 21, 1924, that company delivered to Keenigeberg 
ite written opinion, stating the result of ite examination of the 
title te the promises ao of July 4, 1024. Iu this opinion it is 
stated that the compemy finds the titie of record to be im said 
Sehats and wife in joint temsmey, but subject to 1é¢ stated items. 
The first mortgege, ae seutioned in the contract, is set forth in 
item Be. &» items Boss 6 and 7 state that the property is alse 
subject to tve wther wortgases in considerable smounts, and item 

Res 11 atates that eertain notes previeawsly given by ‘chats and 
wife, ami secured by et411 another mortgage (presumably paid) should 
be predueed ané ecameelied. On Suby 28, 1624, Koenigsberg sent to 
Jeueph Beimiek, plaintiff's atieruey, a letter, iu which was enclosed 
eaid opinion ef title, and in which he wrote: “Objections Hos. 6, 

7 and 11 im exid opinion will be takes esre of at the olese of this 
agai% please arrange the time und place when the deal enm be cleacd.* 
Thereafter various negotiations, ae showa by the testimeny, were had 
eeotesen the two atcerneye representing the respective parties and 
there were conuferenees between piaimtifs and Abraham chats. On 
August 12, 1024, Selmick, plaintiff's «ttormey, wrote Kuenigeberg 

in port as follows: “I have submitved te Br. Hewmanm the propeossi you 
mace for a vocwetion of §20) im the parchaes price by reason of the 
Giserepancy ef 3 feet im the fromtage of the premives» The prepowi tion 
ie aot acceptable te Mr. Hevman. He insists upon etriet compliance 
en the pars of your cliente with the provisions of the written eon- 
tree’ * * aué hav directed we to wotify you that unless your cliente 
deliver the real estate with s frontage of O7-1/8 fect, ao per 


eonteset, he does not intend to comewmmte the deel. Furthermore, 
* * he demande that the eccomé ani third mortgages be released of 
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record before the closing of the dealg that the objections shown 

in the opinion ef title by the Chicage Title & Trust Co. be removed 
and that the contract be complied with in every detail.” Thereafter 
further negotiations were had. Defendants either could not or would 
mot arrange for the delivery eof = deed conveying to plaintiff a 
frontage om Hamlin avenue of 97-3/2 feet, inatesd of a frontage of 
about 94-1/2 feet, and refused to pay and satisfy said second and 
third mortgsges before plaintiff paid the balance on the purchase 
pries of 526,560, or to tender to plaintiff a deed ef the property 
subject only to a first mortgage ineumbrance of $53,500, as stipulated 
in the comtract. They tosk the position thet, ez the amounts of the 
eecond and third mortgages ageregated considerably lee: than 226,500, 
they would pay ond satisfy them efter plaintiff had paid seid oalance 
of $26,500 and met before. 

Because of these undisputed facta we think that plaintiff? 
wae fully justified in refusing to consummate the purchase and in 
demanding of defendants the return of the £1,006, enrnest money, which 
he €ié before commencing the present action. Lefendants, in the two 
particulars mentioneé, sither were unable or refused to carry out 
the terme of the contract, without fault om plaintiff's part, and, 
under the cirewastances and by the express terms of the contract, 
plaintiffe became entitled te have the $2,000 returned to him. And 
we think that the court wae fully warranted in directing the verdict 
ae returned and in entering the judgment appealed from. Heference 
may be made to the following enses as sustaining these views! Commay 
V+ Same, 22 S11. Lev, 188s Keog vw. Altgeld, 156 ide 295, 5045 Langaster 
ve Roberts, 144 id. 213, 2243 Kggere vs Busch, 154 id» 604, 6073 Zeiss 
V+ Glamits, 203 Ils App. 246, 2473 Blunt v. Kelly, 219 ids 32%, 332. 
We cannot say, however, thet the present appeal was presvcuted solely 


for delay, ami that statutory damages should be added to the amount of 
the judgment ae urged by plaintiff's counsel, 
The judgment of the Municipal court is rs . 
Ra * 


Barnes, >. Je, amd Geanlan, J., cencure 
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ABHRR Me AAROM, for use of 
GREGRPIRLD<-AAMRMAY COe, 
Appellee, APPEAL FROM MUNICIPAL 
Ve COURT OF GHIG.a6. 
RGLL«ASHAY BED CORPORATION, | 


@ eorporstion, garnishee, 
Appel lant. 


MA. JUGTICN GRIDLEY DELIVERED THE OPINION GF THE COURT. 


Om suguat 10, 1926, the Greenfield-iherman Go. obtained 
a judgment by confession on a lease against Abner KM. Aaron for 
$143.59. Om December 10, 1026, it instituted a garnishment 
preceeding ageinat the eolil-a-way 3 Corporation, garnishee. 
Aaren was an employee of that corporntione The demande mentioned 
in scotion 14 of the Garnishment Aet were served upon Aaron and 
the corporation sore then °4 hours before the gernishment proceed- 
ing was begume The writ wae served om the garnichee on December 
13th. It filed a verified snewer on December léth, stating that 
it did net have in ite possession or vontrel omy goodu, effects, 
moneys or eredite of aaid Aaron, either st the time of the service 
of ssid demand or the writ upon it. The smawer wae contested. 
Om Jamuary 15, 1927, there was o trial without « jury, resulting 
in the court finding the iseues against the garnishee and thet it 
owed Aaron, for use, eter, the sum of $60. Judgment was entered 
en the finding egsimet the garnishee ond it appealed. 

Jo Pe Penee, bookkeeper and secountant for defendant 
amd called by plaintiff, wes the only witness. He testified 
in subetenes thet Aeron wee in the employ of defendant, seliing 
beds} that defendant was accustomed to pay him 960 every week 
as an "advance", or on a “drawing sccount," om commiseionsfor 















PM. ws By 


— — * 2 HORE a comma rst = 


liad li dea —0— ie * 
— * — —— 


—— A⸗ codeih sis ich denne pathraey 3 tie | 
vagve tte edes rie tortie “6 —“ eet at — “ 


oe⸗o vanos sam towens tT ·· eau apr ¢ 

peiitvcse “eek 4 suodiiw Laut —* ta2¥ Oaks «Foes vas | , 
#2 teats ons somiRotan sed butrbage nown nd ute anbvat Puan’ sah ; 

borodne saw taamjoes 089 Ye mare ety 2000 «een 862° —E ae 

shaiveqga a2 hme poi may at ‘thatone pattulty oddity 

Smoheotah TO% stmdorrpeoe aw —XX —8R ae ee F ete 

holtlioes sp eoearhe — ad? omer —J— oa ak 


our Creve sont Ab lh CN * 
—0O—0— — * J 


ab dee a ae ath ¢ + wut ye aa % ve — E — —* 


-2- 

beds sold or to be sold by himj that defendant was served with 

the demand on December $6, 1946, and Aaron's next pay day was Lecembeor 
lithg that because of the survice of the demand defendant did not pay 
him the weusl $60 on December lith, but *passed up that week,” and 
thet defendant would have made the payment wut for the garnishment 
Gumands that on December lith he wae owing defenéant on kis account 
with it Beenusce Mie aoxned comuiecions 444 not equal the prior weekly 
aivances; that the same situation existed when the garnishment writ 
was serves on December 15th, but on December 16th defendant paid to 
Agxon $60, ae waunl, for the week from December llth to December 16th) 
thet Aaron had no written contract of caployment with defendant, but 
the weekly advances to sim were regulated according to the business 
he did in selling bedas and that, as te the 60 which accrued on 
December llth, defendant hag net applied the sam te any indebtedness 
which it claimed Aaron owed it. 

Ye soneur in the opinion expressed by the trial court, after 
eaid witness had given his teetimomy, viz, that the errangement between 
éefendent amd Aarom, ae disclosed, amounted te the same thing se paying 
him a weekly solery of $60. mi we think thet the finding and judgment 
ageiuet the gormishee were fully sustained by the evidence. it 
eufficiently appears that at the time of the service of the gernishment 
writ on December 14, 1026, there wae due and oeing from the garnishee 
to sarom the sus of §60, as and for o weekly selery, hich had acerued 
ahG Was payable on Gecember llth. There was no evidence that Aaron 
was the heed of ao famlly, residing with the game, or thet, efter the 
demand wae served upon him, ke mada end delivered to defencent any 
affidevit thet he was the head of a family, eto., as provided in seid 
section 14 of the Garnishment Act, and, henee, there is no question as 


to G15 of anid weekly salary being exempt. 
Ageordingly, the judgsent of the Municipal court will be 


affirmed, 


Barnes, Fs Je, and’ Scanlan,Je, cencure 
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MADRLINE GS. STOUT, 
Appeliee, APPEL, FROM MUBICIVAL COURT 
ve OF CHICAGG. 


ERIC G, ZUPTERLUED 
: appellant. 


BE WWETi Gs. GRIDIZY PULIVERLS THE OFINIGN OF THE COURT. 


Ou October 22, 1026, pinintiff commenced a forcible 
deteiner proceeding against defendent. in hor complaint, ae 
amended, she slieged that ehe de entitled te the powcession of 
the "South 10 fect of Lot 9 of Bleck 22 ef Touhy & Rogers’ 
addition to Raveneeood * *, otherwise known ac 4514 Greenview 
@venue, Chiesgo, Tilimoie,” and thet defendant uslawfally with- 
helds the possession from her. At the conclusion of the trial, 
bead in Sovember, 1926, and curing whieh both plaintiff and 
defendant testified, the eourt directed » verdict in plaintiff's 
favor, and, upon such verdict veing returned, entered jusgnent 
thet she recover pesscugion of the premises, described in the 
Couplaint and “known as 4514 Greenvies ave.," and that a writ 
ef seetitution lasues 

Plaiatiff imtrodaeed in evidence a photegrephic copy 
eof a warrenty deed, duted and acknowledged July 21, 1921, recorded 
Jely 22, 1991, wherein Rebert A+ “ehels, a bachelor, and Rees Hi. 
Weleh and wife, in coneiderction of $27,450, conveyed to her 
(Madeline ®terch Stout) "the south ten (10) fect of lot mine (9) 
im block thirty ene (51)” in said Touhy & Fogere' adc itions 
“hep let seven (7) in Gordmer's reewhdivision ef lots ten (16), 
eleven (11) ond twelve (12) im bleck thirty-one (351)" in ssid 
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Touhy & Rogera’ addition; “slse an casement appurtenant to let 
seven (7), according te a plat of anid Gardner's reeubdivision, 
recorded Lecember 28, 1904, se document Nes 3657316." “he did 

mot intreduee any evidence showing from whom the granters in 

the deed had acquired theiy title to the premises. ‘She testified 
on direct exumination that whem ehe received the deed there was 

@ six-flat building on the property, “known ae 4510-461" Greenview 
AVENUE, Chieagos" that Greenview avenue is a north and south 
street and thet the building was on the west side thereof, facing 
enety that she ‘cok possession of the property and building by 
virtue of the deed in July, i921, and remeined in continucus 
possession thereof witil Nareh, 19°35, when she sold amt conveyed 
the wuilding and seid lot seven (7) (but not the south ten feet of 
lot mine) te re. mma Cafmeyer; and that shortly after plaintiff 
teok pewsession she “had a new fence put up in the rear of the lot 
and the front femee repoired, and pul up some cedar poste on the 
Gividing Jine.” Om cross-cxomination her testimony was very con- 
fliecting as to where she hed erected the “four or five posts." 

She teetified that the depth of the land, from strect to alley, 
was 160 fect. After stating that north of the posts wae a three- 
fist building and that gouth ef the posts was her purchesed sixe 
flat building, and thet the posts “renchec from the fence at the 
alley almost to the building," uhe stated that she erectec them 
"on the dividing line between 4512 and 4614," and “for the purpose 
of dividing gy hot from 4512," but she afterwards stated that they 
were ereoted *betweem 4520 and 4512." ‘he was positive that the 
eix-flat building was at 4510-4510 Greenview avenue and thet the 
budlding was om said “lot seven (7)" and that there was a vacant 


apace, about 10 feet im width, north of the six-flat building 
ané that thie wae “known as 4514 Greenview avenues,” and she 
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intimated that Bo. 4514 correspomied with the “south tem (19) 
feet of lot 9," but whe did not introduce any map or instrument 
showing the relation ef the street numbers to the lot numbers. 
Bor did whe testify how leng the ecdor poate, which ehe claimed 
to have erected, remained, nor thei they were gtill there when 
she made the conmveynamee to Kru. Cafmeyer. 

Plaimtiff aleo introduced a photographie copy of her 
warranty deed (he? husband joining therein), dated and recorded 
on March 6, 1925, wherein she conveyed to fama Cafmeyer “lot 
seven (7)* in onid Gardner's resubdivieion of lote 10, 11 and 12, 
in waid Touhy'’s & Rogers’ addition, “otherwise known as the premises 
Loeated at Number 4510-12 Greenview avenue, together with all 
improvements thereon,” subject te two trust deeds, ome of vhich 
is stated to be dated July 21, 1921, “mace by said grantors to 
the Chicago Title & Trust Co. * * te secure their note fer $12,000 
@ue three years efter date.” Ghe further testified that, at the 
time she made this conveyance, Mrs. Cafmeyer aseumed the payment 
ef the $12,000 mortgage. “he was anked on cross-oxemination if 
the mortgage, which Mre» Cafmeyer hed sasumed, “covered beth Lot 
7 end the south 10 feet of lot 9," but; upon objection, the ecurt 
would not allew defendant to pursue this line of examination. 

She further testified that Bre. Cafmeyer took possession of the 
@ix-fleat building and that thereafter and until about « month 
after defendemt seek posression thersef, in spril, 1926, she 
Fremuined « tenant im the building, paying rent. ‘She cise intro- 
@ueed in evidence a photographic copy of a warranty deed, dated 
April 16, 1925, reoorded April 15, 1925, wherein Nels Nyden, 

a widower, conveyed te Erie G. Setterlumd (defendont) "let seven 
(7)* im said resubdivision, ami “aleo casement for right of way 
contained in instrument recorded as document No. 3657316." It is 
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stated in the deed that the conveyanee ia made "subject to a trust 
deed, dated July 5, 19%4, giving to J. He Huhn, trustees, * * 
eecuring payment of notes aggregating 918,000." Wo mention is 
made ae t@ either of the trust deeds referred to in plaintiff's 
Gee to ire. Cafneyers finintiff did mot introduce ony evidence 
showing from whom Bele Sydem had aequired title to the sreperty 
he conveyed to defendant, whether from Era. Cafmeyer or from a 
etranger mot her grantee. Ghe further tagtificd thet in spril, 
125, cetterlund took possession of the siz-fict building and 
also of the “ten feet strip* to the north thereef, and, as she and 
her husband were temante of some roums in the building, she after- 
warda paid him rent therefor; thot subsequently a dispute arose 
aa 6@ Ghe amount ef romt she should pay and, in Mey or June, 1926, 
she and Ker busband censed being tenenta and moved away from the 
premises; tut, after they left, -etterlund commenced erecting « 
garage in the rear of the cuilding, which garage “extended screse* 
the tom feot stripy that ehe first lenrmed that the garage had been 
ereeted in eptember, 1926 (more than a yeer after she ieft the 
premives); and that from the time she received the deeé from 
Sohela and the ‘elehs in July, 1021, conveying to her the building 
ané the lend, including the tom foot etrip, she had net eold or 
conveyed te anyone aaid atwip, “mewn as 4614 Greenview avenue,” 
emi had mot authorised anyene te enter into the possession of the samete 
She fartner teetified that ea Goteper 7, 1926, she 
caused her husband, an atterney at law, to write a letter to 
Zetterlund for hex, amdé that she foliewed thie by serving upon 
Zetterlund a written demand, im the usuel form, demunding immediate 
posnession ef cald ton foot utrips, describing it a» the “South ten 
(10) feet of let %, block 31,” ete+, “otherwise known ae 4514 


Greenview avenue, Chicnago.* im apt time after this demand, 
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ehe commenced the present action. The letter referred te was 
introduced in evidence without objection, and is as feliers: 


"I notice thet you are treapase on the vacant 
let, owned by Mre. Madeline “tout, at 4514 Greenview 
avenue, adjoining your flat building om 4510-4512 
Greenview avenue. You have put « garege om the rear 
of the lot and I shall expect you to pay Bree ‘tout 
for the uee of her property. You have alse stored an 
euto-truck on the front of the let. ‘ines these acts 
were trespass you must remove your preperty fron the 
let at ones, You are herevy netified to remeve your 
prope from endd let ond to refrain from using the 
let fur without firet applying for the privii 
‘and @bteining ite This let om the market and, 

—* geaire so buy it, I shell adwise Mrae Sieut te sell 
t at the morket price per feet fer ground in that 
acighbor hood." 


At the conclusion of plaintiff's evidunce, and after 
defendent's motion for « directed verdict in hie favor had been 


overruled, he was colled as a witmuess in hie own behalf ané was 
exemined end cross-examined. Hin testimony was in sudctanece that 
when, in April, 1925, he teok possession of the six-flat building 
and the premises, there were no poutsa on any line, but there were 
posts in the rear of the building which were “clothes line posts 
used for laundry;" that plaintiff and her husband were then 
tenante in the building and remained euch for about two months, 
when they left; that before they left, and about three weeks after 
he hed taken poss¢saion he commenced the exeavating work for the 
building of a gerege at the *rear of the lot" and extending over 
on the ten foot strips that after thie work had been commenced 

he had « comversotion with plaintiff im the hallway of the building 
regerding certain rent te be paid to him, which was afterwards re- 
eeived; that there was telk about the gorage at the time end her 
only objection to ite erection was that it “wae taking the play 
ground from the kide” and om that «ecount she was going to moves 
that after she moved cut of the building he completed the erection 
ef the garege and that imsediately morth of it is another garage} 


and that he did net hesr anything more regording the gurage from 
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plaintiff or her busband from the time they moved avay until he 
received the letter of October 7, 1996, introduced in evidence. 

A the conclucion of all ihe evidence dofendant's 
renewed motion for « directed verdiet in his faver was overruled, 
amd the qourt, om plaimsiff's motion, inetructed the jury to return 
a verdict in her faver, ae first skeve mentioned, and afterwards 
entered the judgment appealed from against defendant. 

Tt ie well sertled in this otate that im actions of 
forcible entry oud detainer, or forcible detainer only, “the tithe 
to the premlaee is uot involved, nor enm it be inquired into on the 
trials that posxession, and the right te peowsecaions, indepandent of 
title, are the only questions davelved.” (ety v- Burdick, 83 111. 
493, 4733 Paimer vs Framks 160 id. 90, G1.) 14 te aleo well settled 
that “the person vhe is in the sotual ani peaceable posseacion of 
lané will be deemed te be rightfully in posseenion, end the burden 
ef preof is upon him who would dispute thet pesseusory right.” 
(Fitegeroé v. Guinm, 165 Tlie 364, 3665 Hopwond v. Doty. 104 id. 
246, 249)% and thet “ome suing under the forcible “ntry ond Deteiner 
Set mast shew « right of possession im cimeelf, and he camnot rely 
upon the lack of right in thoae whom he oeeka te dinpoasenn.” 
(Fitzgerald v- Guinn, 166 Li. Md, S66.) 

We think 14 euffielently appears frem the evidenee that, 
at the time of the commencement of the present action, im October, 
1926, the defendant (letterlumd) wos im the cotual and peaceable 
poestesion of the six-flat building, and the land om which it stood, 
and the tem foot strip of land te the merth of 14, extending from 
Greenview avenue west to the alicyj thot said strip wos not, and 
Rad sot been for seversl years, vacemt and unoccupied lands and that 
plaintiff? relinguished seach former peosesaion of the strip ae vhe 
hed bad, either in March 1923, when she scold the wixeflet building 
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te Mra. Gafmeyer and attormed to her ss 2 tememt therein, or in 
May or June, 1925, when she fimally moved away from the premises, 
@ month or twe after defendent had taken posyession of the build ing 
and the etrip by virtue of the Myden deed. The evidence does net 
Giselose that, when she moved away from the premises, she did any 
aet showing any intention to reserve in herself the possession of 
the strip. Gm the trial, in her endesver te show « right te 
poescevion of the etrip, she introduced the dect te her from ichols 
and the “elehe ae evidencing a porasount title im her te the strip, 
but she dié net show that the granters bad omy title to convey. 
It was an unconneeted deed. ‘Ag wedd in Bety ve Burtigk. suppres 
{pe 496) “the mere production of « deed from one person te another 
docs mot tend te prove title; 1% must appeer thet the grenter hed 
tithe, tefore there le proof; hemee, im om cnee requiring oreef of 
title, sppeliee woulé have failed." Furthermore, the «evidence ¢oes 
net divcleose vith any ¢cgree of certainty that the “south 10 feet 
of Let 6° (cenveyed to her by the “chols «mé “eleh deed tegether 
with ssid “Lot 7," and which 10 feat she did mot convey to Mra. 
Gsfmoyer) ie idemtien] with the 10 foot strip of lend in question, 
er that seid «trip ie identiosnl with “4534 Greenview avenne.* 
The evidence tended to show that Ho. 4514 would be south of 4510-12, 
which are admittedly the numbers of the eix-fiat buildings 

Under the ¢videnee ac contained ip the present tranecript, 
and under the autherities ebeve referree to, we ore of the opinion that 
the trie) court erred in inetructing the jury tc return such a verdict 
ag they did im pleaimsiff's favor, and in entering the judgment for 
possession against defendont. It may be, ac argued by defendont's 
counsel, that plaintiff's remedy, if any, is by am sotion of ejectment 
Yather then ons in forcible cotniner, but ce do met now pase uponthat 
question. The judgment of the Municipel court is reverged ond the cause 


Temsndeé fer a mew trial. 
BEVERSEDS aH REMANDER, 


Barnes, P. J.2nd Scanlan, J., eoneure 


a 


ast 


ah ap smhoaet fnamed 2 00 T0,0F Dennetta σ «Hii ae 
ctvaberey Od moet Tome bovom chtaak? asm mode e890L yom we Ya 
patting of: do mkeenongg maint iS pragcon est ~ den 0 
of Saute o vode of wevavdae sed mh elabed odf moO Ghats ald 
nhesto} prugh ad ot teh ane oemhentns ede ah ote — 
rGtate et of ses at oLsh+ tamanen o gatenebive,qa.anle? ait Jee 
Reitone 64 wpatoq ome Moxy dead = Yo Boksowherg ore ats" (8TD oq) 
Yo Town, Qatrinvet onso a at ,evnedt Greeny ol oTess emo hed wehSee 
tee Of déwne’ ad Seite voa a⸗ vos Ye soxyoe wo Mite sepdeuth Min 
ganitagad pred doLe” dap afados oad YC we of ryrrmme) "8 gah Re 
sax 9d Youme fon o2> os Inat OL sodde Aan "eT gol" bheo Ake 
etosiiongy a2 has Wo gitée soot Of os ddiw Lepbimods of (eegented 
".amtera wetvares® b506° déiv Laataqedt of qhude Dine dedtine 
e8L-OL0> Yo dios af Sisev O40% ook tole wade of foamed somehtve alt 
opitholivd toitexats ed) To wiodem acid yAhoddtate exe dotde 
etgixesnats tearm of9 mh deaiateoo 9 seaehive sas tebe 54 
⸗Aa aotoigo mis ‘te exe oy 9ot havtatoy evede ole svodine odd oxbem ame 
Sehoxov « sown aides of gust ods pitksowrdnnk at Morte txmo9 deked enld 
Tot Coomphw, ots gatietne ah bow ,toral o'Tidiwiely wt bbb yeddgo 
a iaeonntos yd hoygta oa yet you SL. éeohae ted gemhege oolaseseee 
smaets Sie — 
poser of¢ bem haauovex ef sxwee Lagtotant vs a inion sa 
eM GA CED * 
—R 5 * «nomad | 
1 








297 + 31908 


WORRIS PRLOMAR, doing business 
ae M. Feldman & Sons 


Plaintiff and Appelleat, APPRAL PROM 
We MUNICIPAL GouUNT 
HARRY JACOBS amd AIAC GHAPS, OF CHICAGO, 
Defendants. 





WORRIG MARGELOWVITA, Gernishee 
Appellee. 


MR. JUSTICE GRIOLAY SaLIVERMD THE OPINION OF THE COURT. 


Om Wareh 5, 1924, in an action in contract, plaintiff 
recoverse a judgment ageins$ seid defendants for $501.90, and 
execution wae returned unsatisfied. In April, 1926, plaintiff 
by an agent filed an sffiduvit for a garmiakee swmene to Merris 
Mandelewits te appear om April 20, 1926. fie was duly served, 
but failed to appear, amd on thet day was defmilted, and 2 cun- 
Gitional judgment for $502.09 rendered aghinst him, ané a goire 
faciag ordered to iscue, which was cervet cormmeniing hin te 
appeay on July 30, 1926. He appeared end wes granted certain 
extensions of time, but fimelly, failing to appeer and defend, 
the court, on Auguet 31, £926, defaulted him, and ordered that 
the couditional judgment be made final. Om Ooteber 26, 1926, 
more than 30 days after eaid final. judgment had been entered, 
he appeared and moved that hie default and seid judgment be 
vacated. The motion wae supported by his sworn petition, which 
the court allowed him to file, ami thereafter, in compliance 
with a rule, plaintiff filed em anewer thereto. On December 18, 
1986, after a heuring, the court ordered thet the petition stand 
as the gornishee’s anewer, and, after considering it ami 
Mandelowits's testimeny given in open court, further ordered 
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that he "be and is released ani discharged oe gurnishes," from 
which order the present appesl ie taken. Mandelowits has neither 
appeared mor filed » brief in this appeliate court. 

In the petition Sandelowits alieged that, complying 
with the summens, he wae present in court on April 20, 1¥@6, from 
9230 to 11430 we wef thet “he did mot hear the oause called for 
triel;” thet he speke te the clerk and “wae teld that he would 
reeeive another notice te appears” that he wes again present in 
court on July 30th, ané the cause was oulled for trial, and he 
there testified that be was net indebted te Marry Jacobse in any 
amouns, but that on the contrary Jacebs wae indebted te him, and 
that, thereupon, he (affient) wae advised that the enuse would be 
continued t¢ a sabsequent date; that he wae not represented by 
an attorney at elther of sald hearinga, that he is not femiliar 
with court procedure, and that he com neither read mor erite the 
Emglich lemguage? that ke did not know thet = coméitional judgment 
head been renderet agninut him at ssid firat heuring; that he believed 
that his testimony given at eaié second hearimg disehurged him from 
any liability, er thet the cauae had beem continued generealiy and 
thet a new notice would be gexved apon king thet the first netice 
he received that final judgment had beem rendered agsinet him was on 
Cetober 15, 1926, when am execution on the judgaent was served upen 
himj that he tus a meritorious defenat, im thet he is net indebted 
te Marry Jacobs im any aagumt; that during the pact two years, while 
eaid Jacobs wee unemployed and 111, affiant leaned him various sums 
of money; amd that at the time of the service of the garnishment 
writ Jacebe wae cmd mex de indebted to affiamt im the cum of $850, 

Im plaintiff's answer te the petition it is stated in 
substance (1) that the court hed no jurisdiction to hear er act 
upon the petition Because it wag mot filed until more than 30 days 
after eaié final judguent was entered, and (2%) the petition failed 
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tp shew amy diligence om the part ef the garnishee. 

in section 21 of the Kunicipal Court Act it is provided 
that “every judgment, order or decree ef said court final in its 
mature shall be subjeet te be vacated, set aside or modified in the 
geome manner and te the euse extent as a judgment, order or decree 
of a cireuit esurt during the term at whieh the some wae rendered 
im such cirowit eourt, previded, a motion te vacate, get aside or 
modify the same be entered in said Muniecipsl court within 30 days 
after the entry of such Judgment, order er decrees” and that, if 
ne such motion be entered within that time, the judgment, order 
er decree “shuli not be vacated, set azide or modified excepting 
upon appeed or writ of error, or by a bill in equity, or by a petition 
te eaid Sumicipal eourt eetiing forth greumds fer vacating, s etting 
agide or modifying the same which weuld be sufficient to cause the 
game te be vacated, set aside or modified by a bili in cunity, 
provided, however, that all errors in fect im the procesdings in 
euch case, <hich might have been corrected at comon law by the writ 


ef crror corem sebig may ve corrected by motion,” ete. 
In view of this section of the set and of the allegations 


of eaid petition, we are of the opinien thet the court wos without 
jurisdiction to set aside the final jucguent of “uguet 31, 1926, 
against him as garnishee, amd thet the order appealed from is « 
muliity. (Ggliay v+ Mothig, 196 Ills App> 170, 1711 Brice w+ Marie, 
207 ide 112, 1153 Amerigem Surety Go» v+ Bling, 214 ide 463, 465.) 
Hie motion te vacate the judgment, accompanied by hie petition, was 
mot mace until more tham 30 days after the entry of the judguent. 
Seither in his petition nor in hia testimony before the gourt does 
it appear thet said judgment was entered teenuse of any errere in 
fast. which were then unknown to the court and which, if imown, would 
have precluded the entry ef the judgment. (Doyle v+ Fallows, 207 I12. 
Apps GS, 6.) Although im the petition and in his teatimeny he states 
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that when the judgment was entered he was not indebted te Harry 
Jacobs in any gun and thet he bas « meriterious defense, ete., 
neither the petition nor hia testimony discloses any facts tending 
te show that at and pricey to the tine of the entry of the jwignuent 
he exercised proper diligence. Gm the contrary it clearly soppears 
that he was guilty ef negligence in not himself properly attending 
te the cave or employing an attorney to co wo for him. And, honee, 
he makes no showing euch au would entitle him te have the judguent 
vacated by o bili in equity. “It is well settled that equity will 
mot interfere with the enforcement of a judgment at law, unless 
the judgment debter could not have availed himself of hia defense 
at law, or was prevented frem ce deing by tae fraud of the opposite 
party, or by accident or mistake unmixed with fault er nogligence 
on his own part." (Serdoneki v- Bardoneki, 144 111. 284, 289% 


American Surety Co» v+ Bhdes, 214 ile Apps 4636 467+) 
Aecordingly the order ef the Municipal court ef becember 


18, 1926, appesiled from, is reversed. This leoves the final judge . 
went of sugust 31, 1926, ageinmet Mandelowits, the gearmishes, for 
$501.90, standing im full foree ami effect. 

REVERSED. 


Barnes, Ps Je, and Scanlan, J+, conoure 
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JOBS G,. CARLSON, 
Appellee, APPEAL PROM MUNICIPAL COURT 
Ve OF CHICAGO. 
VRAEK J. O'DOMMZLL, 
. Appellant. 


MR. FUOTICH GRIDLEY un OPIRION OF THR COURT, 


In & first clase action im seeumpsit, commenced June 
12, 1926, the court, after » trial without » jury, found the 
issues for plaintiff, aesessed the damages at $2759.51, and 
entered jucgment om the finding ageinet defendant, and he appealede 

Im plaintiff's stetement of claim it is alieged that 
“ee an incident to the consummtion ef 4 written contract (dated 
July 21, 1925) for the exchange ef prepertics between the parties," 
they, on August 7, 1925, entered into another vritten contract 
whereby it was agreed that, because it then was impossible fer the 
parties to determine the exact amount of the 1925 general taxes 
on the two properties for the purpose of prornting the same as 
provided in the first centract, enid prerating “was te be made upon 
the baeis of the vulucstione of the respective buildings end lands 
ef plaintiff and defendant as then fixed anc given out by the Board 
of ‘gseavors," and that, in case the valuations be inerensed or 
reduced by the Soerd of Asaesvors, or the Bourd of Review (whereby 
the 1925 taxes are increased or reduced from the figures used in 
connection with the consummation of the firet contreect), then and 
in that event *a re-adjuctment of the figures pertaining to the 
prorating of taxes shall be made on the basic ef the figures which 
aheail be used im connection with the iscuamee of tex bilis for 
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1925, when the bills shall hove been recaived," and that "any 
deficiency or credit shall be made up and paid by the party 
effected at that time." 

It appears thet the eontrast of July 21, 19256, fer the 
exchange of the propertios was concummted about suguet 6, 1925, 
after the making of the written contract sued upon, thet defendant's 
property, which was transferred te pleiniiff, was an apartment build- 
ings located on the northeast corner of cheridean reed and Lunt avenue, 
Shiesago, (herelusfter referred to as the “heridam read property); 
end thet plaintiff's preperty, vhich wna transferred te dcfoendant, 
wae aleo an cportment building, leented ot Bese 2350-28 Forth 
Spaulding evenus, Chicago (hereinafter referred to oe the “paulding 
avenue property. ) 
| It ie further alleged in plaintiff's stetement of eleim 
that, in the consummation ef the exchange of the properties, the 
1928 taxes on defendant's Sheriden reed property (tremeferred to 
plaintiff) were figured on the agsesaed valuction (including land 
and building) of $124,800, and at the 1924 tax rate of %.29, amount- 
ing to a total tax of $5,326.55, awl in the prorating thereof 4efend- 
ant wes charged $5225.58 for the pro rata portion from January 1 to 
Auguet S$, 19253 and that the 1926 taxes on plaintiff's Spaulding 
avemue property (transferred to defendant) wore figured on the 
aeneased valuation of $106,726, and at the 1924 tax rate of Geli, 
amounting te a total tax of $4684.44, and in the pro-rsting thersof 
plaintiff was charged $2,473.31, for the pro-rata portion fron 
Jamunry 1 to -agust 3, 1925. 

It is further alleged that, after the exeeution of the com- 
tract of suguct 7, 1925, amt after the properties had been exchanged, 
the agseoved yoluation of the “heridem read property wae increased by 


the Board of Review to $168,500 (an imerease of $40,000), and the 
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ass@aved Yaoluction of the Spaulding avenue property waa reduced 

by the Soard ef Assessors to $56,726 (a reduction of $60,000)s 

that chem the bills for the 1925 taxes om the properties were 
received the total amount of the tex bili om the Sheridan road 
property was $7571.80, and the pre rate portion chargeable to 
defendant is $4464.09, and the total amount of the tax bill on the 
Spaulding avenue property was $2 5224.56, and the pro-rata portion 
chargesbie to plaintiff in $1546.96; that by reason of seid increase 
in snd taxes on the Sheridan roné property defendant owes te plain- 
tiff the 4ifferenge between $4,464.09 and $5285.58, or the sum of 
$1238.71) and thet by reason of the deoregge in said taxes on the 
Spaulding avenue property defendant eves to pleimtiff the difference 
betweon $2673.31 amd $1546.96, or the aum of $1126.55. 

kt ie further alleged that, in the procurament of the 
reduction of the taxes on the “psulding avenue property, “piain- 
tiff obligated himself te pay amd did pay the sum of 91000 fer aer- 
vices rendered, and defendent umicrteck anc promined te reimbures 
plaintiff for the pre-rata portion thereof, se it affected the amount 
eof the tax from suguat 4 te Geenmber 31, 1925, for which dufendant 
would vedeive the benefit, «mi thet ty resven whereof, defendant owes 
the plaintiff the sum of $594.45." 

It is further alleged that plaintiff's total eleim of 
$2780.51, is mde up of sale three sume of $1238.71, $1126.38 ond 
0394.45, and thut damande fer the peyment of the sgrregate sum have 
frequently been made of defeniant, but thet he bas refunec to pay 
the som or any purt thereef, ete. 

Im defemiont's effidevit of merits he did net deny the 
execution ef the two contracts of July G1, 1926 and August 7, 1926, 
Or thet the exehange of the properties hed been consummteod, or 
that the 1925 taxes on the “heridam road property hac been increased 
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an slleged, or thet the 1925 taxee om the ‘paulding avenue property 
hed been decreased as clisged. Mor did defendant question in any 
way plaintiff's figures ae atated. Two defenses, and only two, 
wert mace te plaintiff's claim, vix (1) thet the agreement of sugust 
7, 2925 woo “without any consideration,” amd thot dofendanmt received 
nothing from plaintiff for signing it either in money or anything 
of value, ané that, homee, “he was not indebted to plaintiff in any 
sum whatsoever becouse of the increase or deerease in tex valuntions 
ofr said properties,” and (2) that cefendent never promised to pay 
any sum te pleintif’ fer having any taxes reduced, that the reduction, 
if omy, Obteined on the 1925 taxes on the Spowlding avenue property 
wae brought about through the voluntary efforts of plaintiff or his 
agents withcut defendant's knowledge, and that, therefore, he was 
mot indebted to plaintiff in the sum of $504.45, or any other sum, 
for having seié taxes reduced. No allegetion is meade, nor is there 
even a sugeertion, that plaintiff, in procuring by himeelf or 
through agents the reduetion of said taxes, did any Illegal oetas, 
euch an under the authorities might militete, upon the grounds of 
public policy, agsimet hie recevering anything under the terms of 
said contract of Auguet 7, 1925, or defendant's ssid eral promise 
as alleged. 

The cause enue om for trial upom the ieoues os fremed by 
the plesdings, and much eral and ¢cocumentery evidence was introduced, 
including the twe contreets of duly 21, 1926, and sugust 7, 1915. 
Plaintiff wee a witness in hig owm behalf and his attorney, LeRoy 
Ponvell, teatified fur him. Flaintiff alee called the defendant as 
@ witmess under scetion 35 cf the Mumiecipal Court Aet. efendant 
alse testified in hie owm behsif ond he called ae a witness Warvin 
Fe Bates, who coted as plaintiff's agent in the negotiations which 
preceded the obtaining of the roduction in the 1925 taxea on the 
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Spaulding svenue property. Much of the evidence admitted during 

the triel ese, in our opinion, imesterial sa to the issues ae 

framed, and it will serve me useful purpose te discuss it. ‘Suffice 

it to say that we are of the opinion, after review, that the court's 
finding and judgment are suply sustained by competoant evidonee on 

the questions whether there was a wufficient conciderstion for the 
agreement of uguet 7, 1926, and whether defendant orally hac promised 
te pay his pro rata ohore of the proper costs and expense in plaintiff's 
endesvors through an agent in bringing «bout a reduction om the 1925 
taxes on the Spaulding avenue property, end whether the sum of $394.45 
war defendant's proper share of said eout ami expense, 

The maim poimta argued by defendant's — in their brief, 
ee grounds for « reverual of the judgment, are that “the contracta sued 
om axe aguinet public policy end void," and that, “when a comtrect is 
ageinst pudlie policy the court will 20 adjudge it, although the defend 
emt has net raised the defense of iliegslity by hie plesdings.” In 
support of these points counsel cite the case of Bermudes 
Paying Sos, 174 [lle 466, and other eesez. Plaintiff's counsel dees 
not dispute the principles as enunciated im these enses, but contends 
thet they are not applicable te the facta of the present enee. Vith 
this contention we agree, fter reviewing the evidence and the dis- 
cussion of portions thereef by respective counes] we find nothing in 
the contracts, or in the actions of either of the parties in connection 
therewith, as would justify the selding that public policy forbids any 
recovery by pisintiff im the present action. 

The judgment of the Municipel court showkd be affirmed and 


it ie so ordered. 
AYP IRME I, 


Barnes, ¥. Je,and Scanlan,J., @ncure 





 gakwh sortimde soaedive ode Xe dosti «etwegete crmovs gethivey® 

aa sounat of? ef oe iakreteunt «xolnkgn we et «ew eked add 

seltte th sumer kh 69 omeqtay iuSecw om evuee (itv 1 bow bemoet 
atimwos ons dnd gwedver teste qOkulGe BAe XO HKMOW Saks Ye Oe eS 

«MD Goodie Ineteqass YS Snekedewe UUqee exe doemghe, ame gabbatt 
eff ol molintesinses dgeiolTies # aaw omens \adsede smesbaenp.aae 
deals cq Yat ULfaxe — a2 
@ROL vd mo modtyuner 2 duods aaigetad at deere naman 
Bd.dUL) Bo muw ood costdary Ame yytrOgety sxnDve gacbinens asd ew paRet 
* iounnqye na Geo Ahan Re stage oom a PashNOLO me 

eRoiud ahndt af inemuge otsansaeten yA hewgts abahog ahem edt oe 6 
hews adsetame af2° daslt ona « Serenmnch es to imnreren 9 Tek shaven ee 
el toovimon 4 mede® g@edd dea “ydbhev bas ilo oberg tenkege wn se. 
wasted and dymadtio git egrwhio ou Site seven mal? yebloy skidag teahage 
at “sepmbhertq sit yl YttLogeLit To annoked alt hontes tom ead Gam 
aedumsel sv wlotidedg ty aves odd efi0 Lounwen etubeg eeedt? Te treque 
eeeb isauwoe s'D2limlels sesmeo date Sam 9 BOd £62 OS 4g02 pio 
shaodyoo ted ,eeenn seeds mt betetomme ee eriqinaing of}. edogelh dom 
aah” «enee Gnenrrg of? Yo afoot ads of oideotiege tou, vem — tots 
“eb o@% Soa semobhve od guiwotver suvhe .eetae oF solinetaey alti 

ai guldéoa bath ov Loempeo eviseoqees ve noo eats smeisixoqg to meiesre 
aDisnvmue wh wabiseq ons Bo sedsts Ye. omebsos ott ML Fo ensonniane ade: 
We whidwe? wphiog otlidug toms gabbdled 44 YRiseet Aluew 24 —BR— — 
Moiion cmenotg S49 Gh Thiinlakg WW Yreveses— 

bas Daertk tte oF Riwode swoo Laghokmy sate 29 sanerghet oft, gan 
, phenols om eh at 


ot WS IUTS 


’ 1 3— ie — a wi t c? 2 | 4 
THOS go Lembliede —— q 


NO 

om 

— 
= 


LINCOLE BROOKR, 
Appellee, 


¥e APPBAL FROM SUPERIOR 


CHARLSS Ke SCHVEPPE, ; COURT , COOK COUNTY. 
BARBETT FERRELL, JPeo, 

and YILLIAM — — BLAIR, 
cepartners doing business 
under the name * ll of 


Lee, 
— 


— nent 


— — — 


Wi. JUSTICE SCANLAR OXLIVERED THE OPINION OF THR COUKT. 


Im the Superier Court ef Cook County, sefore a court 
and jury, the appeliee, Linesin Srocke, hereinafter referred to 
ae the plaintiff, estained « verdict againat the appellants, 
Charles 4. Sehweppe, Barrett fendell, Jr., and William seGormick 
Blair, cepartmers doing business under the name amd style of 
lee, Higgineon & Company, bereinafter referred to ae the cefend- 
ante, in the sum of 567,507.31.  Judgwent was entered om the 
verdict and this appeal followed. 

The suit wae in aneumpsit and the declarstion consisted 
of one epeciel count. 

the defendsnte were engaged im the business of buying 
and selling bends and ether securities. The plaintiff had beon 
@ customer of the defenduntse for some time prior te the transactions 
eompiained of im the declaration. He had a charge secount with 
them, ond in November, 1017, he signed ena turned over to the 
defendante a collateral agreement im the usual form. The 
defendants woulé buy and nell securities at the order of the 
plaintiff and until Yebruary, 1920, sufficient securities were 
always left as collateral with the defendants to protect the 
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account. it appears that a serious depression in the securities 
market comeneed in December, 1910, und that 1% continued for a 
period ef about two years. in February, 1920, the defentonts called 
upon the pluimiiff to furnish additional cellateral. ‘The plaintiff 
feiled to pul up amy and some time thereafter the defendants comonced 
$6 aeli the sequritios that were then im their hands to protect the 
aeceumt with the plinsimtiff. The selling started in July, 1926, ané 
wan finiohed in igril, 10M’, whem the account was closed out and the 
plaintiff was given « cheek for 9173.60 and securities ef the value 
of ebout $4500. 

Txe plaintiff ¢laims thet he hed an oral sgreement with 
the defendemty that if at any time additional securities ohould be 
reguircd by the cefemiante and he wae unable to furnish the ecme 
that he eoulé deyocit ith tae defendants as additional security his 
preciesery mete fer such am sapuni se they snouwld require, and te 
evcurs the mote he shoulé easoute aud deliver a trust deed upon 
evertain landéd« in lows sat Biseourd belonging to the plaintiff, with 
euch poreom we trustes as they showhd cetermine, and thet the 
defendants egreed that when such mete and trust deed should be ée- 
 Livered to them thet they would sever sell amy of the securities 
left with them by the plaimtiff ec long ae he showléd pay interest 
on Gl) moneys owing tc the cofendantee The pisiniiff further claims 
that when ho wee colled upom fer additional seuurities in February, 
1920, be offsres to give the defendants Kia promissory note fer such 
an amount as they should require amd aeoure ike mote by a trust deed 
to euch person ce trustee as thay should nome and upon such portion 
of his real estate a4 the defendants should determine; thet the 
defendants at firnt agreod te aseapt Bas offer but that later they 
refused it, ond the plaintiff’ further cinims that te seliing of his 
wequritiaag by the ¢<fantoaxnte, under tke clreaastanees, wee in 
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violetion of the agreement he had with them, and over his protest. 
The defendants contend that not only is the verdict of 
the jury manifestly against the weight of the evidence but that 
the clear preponderance of the evidence is with the defendants. 
Save as to the question of damages, the only testimony 
offered in support of plaintiff's case was that of the plaintiff. 
This testimony made out = prima faeie case. The defendants con- 
tended that the testimony of the plaintiff in reference to the 
alleged note and real estate security was false in tote; that no 
such sgreement wns ever made or contemplated by the parties, and 
in support of their theory of fact they introduced three witnesses 
whose testimony completely contradicts that of the plaintiff re- 
lating to the said agreement and the cirmumatanses, conversations 
and sete in reference therato. Two of these witnesses were om- 
ployess of the defendants; one of them, Mr. "hite, was an omployee 
at the time of the alleged trananction, but at the time of the 
trial was the vice-president of the National Bank of the Kepublic. 
On thie important and controlling issue, as to whether 
there wae such an agreement between the parties, we have made 
an exhaustive study of the evidence, ond lesth as we are to disturb 
the verdict of the jury on eny question of fact, nevertheless, 
we find sureeclves convineed fron the record that the present 
contention ef the defendants is well founded. The fact that the 
defendents introduced the greater nuwuber of witnesses has not 
alone controlled our judgment in thie matter, for the entire reg 
gestae surrounding the alleged egreement, in our opinion, tenda 
very strongly to impeach the testimony of the plaintiff in 
reference thereto. 
Yor the reagon that this cace may be tried again, we 
refrain from analysing ani comuenting upon the evidence in duteail. 
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We feel impelled, however, to note the fact that the record 
shews thet the trial judge steted te the lawyers curing the 
hearing of the cause thet the ovidenee of the plaintiff in refer- 
ence to the agreement wee, im big judgment, ineredible. 

The defendants contend thet there is e fatal varianse 
between the eause of action alieged in the declaration sud the 
proef effereé to sustain the anwe. That there are variances be- 
tween certain of the allegations of the ¢eclerstion and the proof 
must be conceded, but we ore mot sntisfied that the slirgations and 
the proof de mot correspond eubstartially. Im actions upon con- 
trecte the rule ic thue stated in Yhecler vs Reed, 36 Tlie B1, O85: 


“Thet if eny part of the contract proved varies 
materially frem thet which is stated in the pleadings it 
will be fatal, « contract —5 en entire t and in- 
divisible; and where a plaintiff declares upon a special 
eontract, the proof and the allegations mast correspond, 
mot, av he con S&S» precisely, but substantially. A 
variones ie understood te be a substantial departure from 
the issue im the evidence adduced, ami must be in sone 
matters which, in point of law, is casential te the charge 
or claim. Stephen on fl+, 107, 206; 1 Green. om Eve 79. 
Awd the reason is, that the defendant my not be cubject 
to another action and recovery fer the aume cause set out 
with more certainty and particulerity im another suit. 

If this defendant could protect himeelf by this — 
ané recovery, if the came rights should come agein 
controversy, the demand of this rule of law is fully 
anwwered. ** * & ty is mot compelled to follow the 
precice form of words in which the contract was maces it 
guffices if he state ite true le; effect and operations 
and this applies to verbal as weil as te written contracts. 
1 Chit. Pl. 304. Amd he ie mot bounce to # rt bis 
deceleration literally, but substantisily. «» 3166" 


The rule stated im that case in follewed in Keiper v- Topping et 91+, 
72 Ill. 226, 220. Im the imetanmt case we think it clear that the 
defendants could protect themselves if a jucguent were recovered 
againet them in the present cuit, if the same rights should come 
again in controversy. The present contention is not sustained. 

The defendants contend that the court erred in sustaining 
plaintiff's demurrer te defendants’ spseial plea of the ‘tatute of 
Frauds. It appears that during the trial the defendants were given 


2 
~~ . 

age 

Dvowek eott Madd grat add ofpK oF «xevewed ~beiloget Leet of 
-t0leT mt Vilsalaby ott WH comsdive ads tons wcdeh wets Wo yatcaed 
eousttey Ista% a ak weds Sade heetnos soundawtes waT 86s oe 

oct win HOLIeTsCROd atid ME HORSTLe WOls on Ye semen Ot moved 
-od yeasts ots woRls tedT sence OAS madame oF deueTIe Wore” 
RowTy Add Onn AML ewes ety Ie euahiayetia WAS TO abetoy eowe” 
bes anvtingsi fa mi) Yas hektattan son exe ov ted \sosesney we weet 
“29 Moye weokiee wf .yikellnadetos betqerrise Jem of Yong add? 
108 . M8 silt BY . Reed sv wetemy wt —————. 





aid ¢ 
*.3Lt 24 
Dowatfot 2 shen sale ak Weald eth dit 
evs gawd aeokn $2 —X av ouhe taxvons etd at .tee ook ee a 
ervvead: Ste toomphel a KL sevtonmneld Poodote bintd adhsbneted 
tbo Divers attighs oman oid 2 ytlee dnbawy Std’ ‘at meds sobdege 
eboniateme fon af aibénedien ease oT .yurove dime nt atege 


gttiningace ai hevts 2xweo afd tad bnedmbe obnabneten ett tit 


to esutas®! O68 to wnlg Lakoogn ‘etundaoted of voreueed re ——— — XRX 
awvts suew atacame tes ‘od? kabee ome ssl ta —*— * ee | 


= “we Mee —— 





| 
| 


~S« 


leave to file inetamter a epecial plea of the Statute of Frauds. 
The plaintiff filed a general demurrer te the plea and the court 
eusteined the demurrer. Ase the ples was proper in form anc substance 
the court should have overruled the demurrer and entersd a rile on 
the plaintiff to file a replicetion te the ples. 

The defendemte complain that the trial court adopted 
en impreper rule ip ge weacure of damages. 

The welling ef the securities by the éeferdants commenced 
im July, 1920, amd woe finished in ipril, 1922. The court instructed 
the jury thet in ouse they found the ieswes for the plaintiff his 
damages were $67,807.31, and therefore ths instructions furnish no 
light as to the rule followed by the court in fixing the damages, but 
we have eerefully etudied thit part of the record thet beara on this 
particular subject, and while «es have found eome difficulty in deter- 
mining the exact ne Lined followed, we believe that the court adopted 
the feliowing rule: Take the welling price of « seeurity on the day 
it wae sold as the market price for that dey.» Them take the market 
price of the seme seourity om September 15, 1922, and the difference 
between the tus, plus five per cont interest on the aawe from September 
15, 1922, represented the duaunagee to the plaintiff from the sale of 
eaid security. “se think the rule adopted by tke court was net the 
eerrest one. 

Other errers aré sesigned and urged by the defendante, 
but we de not deem it necessary to pase upom the sames 

For the reasons stated, the Judgment is reversed and 
the cause remanded. 

REVERSES AML RMARDE Se 

Barnes, fs Je, amd Gridley, Je, concure 
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Appellants, 
APPEAL YEG JUPERIGR 
Ve 
GOURT GF COOK COUNTY, 
CITY OF BKAVYN, VRAMK J. 
HOGER, Commissioner of 
Public Yorke, PRABEK PAVE, 
Build inspector, 
AMES » Chief ef Police, 
Appellees. } 


BR. JUSTICE SCANLAN DELIVERED THE OPINION OF THE COURT. 


The appelilante filed, in the Guperier Court ef Cesk 
County, « bill of complaint - and an azendment te the same - 
against the appellees, alleging that the compleinants were the 
owners of certain real estate im the City of Berwyn that on 
June 14, 1925, they made = written application fer « building 
permit te erect upon ssid real estate a sixteen-epartment cuilding 
im accerdence with certain plans ond a certificate ef survey that 
were presented with the application; that the Commiscioner of 
Public ‘orks of said city admitted that the application, plane 
end oertifieste were in cumpliance with the building and other 
ordinances of the said citys that they paid the legal fees and 
complied with all the requirements for a permit; that a permit 
fer the construction of said »wilding wes issued to them on the 
said date; that they thereupon began the construction ef the 
building, and while so engaged work upen the same was stopped by 
the defendants, and the complainants were prevented from proceed img 
further by the defendants “upon the penalty of arrests” that the 
pbuilding permit wee valid and legal; thet compleinants would sus~ 
teim irreparable damage by the said sete ef the defendants, and 


Compleinants prayed that the defendanta be enjoined from interfering 
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with the eonstruction of the building, The anewer of the defend- 
ente aske strict preof ef the ownership of the real estates alleges 
that the preponec cuilding vwielatee the sening ordinances ef the 
City of Berwyny that the complainants had previeusly been refused 
permission to erset «a twenty-four-apartaent building on the premises 
that the Guiiding ordinances of the anid city were not complied with 
fa the igwuing of the permit, and that complainants were not entitled 
to the relief they aukec. ‘The case was referred to m= manter in 
chaneery who heard evidence offered by the complainants and the 
éefendanta, and wade a report, finding that en June 14, 1925, the 
defendant Stte ¥. fonesh mete an appliestion to the City of Berwyn 
fer @ wbulléisg permit, im which applicetion he stated that he was 
the owner of the premises im questions that he desired ta erect 

upon the premises « brick cudlding to cost $66,000, ta be three 
vtoriece high, amd “te be oevepied as 4 eix-npertment building, 
eWaject te £11 ordinences of the City of Berwyn governing the oon- 
ateuction ef budldingess” “that on June 18, 1925, pursuant to said 
ayplicetion, a vuliding permit wae duly iaowed by the sald eity, 
giving persiesion te the complainant Otte F. Vonesh, te conctruct « 
thres-stery and bocement brick bullding, to east $65,000, te be 
gocupied az a ein-apertment snilding, subjeet te 211 ordinances ef 
guid City of Berwyn, governing the construction of »uildings3;” that 
gaid semplainant begea the conatrattion of said tudiding by excavating 
pom oid premians, and that shortly thereafter the city, by its 
otfiaere, ordersd that werk upon the building be stepped, ami that 
the city hae “ever #inee refugee te permit eald complainant te 
precesé with said sonviructiony” that it wes eomtended by the 
éefené@ante, amd uot cenie¢ by the complainants, thet the building 
that eae to be erected upen the premises wee to be an epartment 


building comcisting of sixteen apartments; thet ihe city official 
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who made out the application at the request of Vonesh teatified 
that eaid Vonesh gave him all the *information" contained in the 
application; tact the building permit provided that the building 
mentioned therein war te be oceupied ae # six-apartzent buildines 
that subsequently the application and permit were changed by oréer 
of Yromk J. Nocek, the Commincioner of Public Yorke end Building 
Comadeedoncs ef said sity, #0 that the budlding mentioned in said 
application and permit was cesoribed “an @ sixteen-apartment build- 
ing. The master further found that at the time of the appliestion 
fer the permit there were in force im the seid city certrin soning 
ordinances by the terms of which the conetruction of ao sixteen- 
apartment sullding upom the preperty in question was prohibited, 
that the permit previded that the same wan subject te all ordinances 
of the sald city governing the construction of buildings; ari the 
maoter concluded that the building which the complainant proposed 
to erect upon the premises was in viclation of said ordinanees and 
“that eaid building permit for a sixteen-fiet building, even if 
regularly isaued, was reid and contrary to law," and reecmended that 
the bill of complaint be dinmigeed fer wamt ef equity. Certain 
objections were made to the mowtor’s report and the chancellor, after 
considering the eame, overruled them and entered a deerea diswissing 
the bill for want of equity. 

Yrom the decree, the complainants prosecuted an appeal 
to the Supreme Court, upem the grownd thet the soning ordinances in 
question were unconstitutional. ‘he Supreme Court (Vonesh et a}. 
ve The Gity of Berwyn et al+, 324 Ill» 483) held thet it did net 
appear from the plecdings thet a cenatruction of the constitution 
wae involved cnd that no constitutional question woe raised by the 
assignment of errore uttached to the reeerd, and the cause was 
tranoferred to this courte 
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The complainants contend that the soning ordinances 
in question are invelid for the following resneons: 
"ae It does mot divide the city into definite 
districts as required by the Statute euthorising a 
municipality te some ite territery. 


“be It faile to establish certain definite boundary 
lines between differently classified territory. 


"ee It delegates authority to the owners ef Blocks 
not divided inte iets to eatabliech the boundary line 
between different olasves of territory. 


“de The diserisimation in favor of public service 
corporations is illegal.® 


Thie vontention is plainly an afterthought of she trial, 
because it dees not appear from the plesdings er the evidence to 
have been raised during the trial and nme such question is raised 
by the assignment of errers in the ease. The complainants’ bili 
is based upon the theory thet the permit and the plane for the 
builéing were in striet ¢oupliunce with the requirements of the 
ordinances of the Sity of Berwyn. The bili alleges "that said 
Commiesiener of Public Yorks of sald City of Berwyn, hae stated 
to your eraters that said certificate of survey and plans sub- 
mitted are in strict compliance with the requirementa ef the build- 
img oréinsnese of the City of Berwyn, ang your orators etate as a 
matter of fact, thet the seid oertifieate of survey and plane 
submitted and duly approved, are in striet compliance with the 
building ordinanees ef the City of Berwyn, and that said permit was 
legeliy isoued and is im strict compliance with all of the ordinances 
of the City of Berwyn, * * * and your orators further allege that 
enid Commissioner of Mabliic “orks ef the enid City of Berwyn bas 
alee stated that said real estate upon which they propose to erect 
eaid wuilding is zoned in and by the zoning ordinances of the City 
of Berwyn, for the use for which gaid building is abeut to be 
constructed.” The complainants, thereforc, have no right to raise 


in this court the question that the soning ordinances of the City 
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of Berwyn are invalid. 

it ie senceded thot the building that woe to be erected 
by the complainants upon the premises in question was te be an 
apartment Wuliding consiating of sixteen apartments. The master 
found thet e6 the time of the applieetion for the permit there was 
in feree in the City of Berwyn « certein soning erdimance by the 
terus of whieh the construction of a sixteen-apartment buiiding upon 
the property in quection was prohibited. Wo objection was made te 
the finding that the erection of suoh a building would violate the 
said soning ordinances. Indeed, nome coulé de seriously made under 
the undisputed evidence in the ence. Therefore, the contention of 
the defendants that the erection of such a building was in violation 
of the soning ordimances stands unchalienged, and it ia ummecessary 
to refer wpecificsliy te the section of the soning ordinance that was 
vieleted. The city official “he granted the permit had no suthority 
te isswe it and the permit was imvelid. (Rippimger v+ Niederst, 317 
Til. 264, 275) Burten Co. ve City of Chjosgo, 256 111. 383.) the 
defendants had the right, and 1t wae their plain duty, to stop the 
erection of the building im question. 

The defendants assert ecreral other meritorious grounds uhy 
the complainants were not entitled to the relief they sought, but we 
de mot desm it necessary to refer to these. 

in eonelusion, we fee] impelled te say that the r ecord in 
this case shows that ome of the complainante and at least ome of the 
effieials of the City of Berwyn schemec te allow the complainants te 
erect « building on th» premises in question the plane of «hich build- 
ing intended « plain vielatieon of the soning laws ef the city. 

The judguent of the Superior Court ie affirmed. 

APPIEMED. 
Barnes, Pe Je, and Gridley, J., coneure 
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306 - 31766 
THEGHORE VOLNIAVIOZ, 
Appslles, AP7RZ4i. PROM MUNICIPAL 
We COURT OF CHICAGO. 
JOHS Ae OCHEPFLIC. and 
MARY SCHEPVLGR, 
Appellants. 


WR. JUSTION SCANLAN DELIVERED THE OPINION OF THE CoURT. 


Phe appellee, Thescers Yelniewies, hereinafter called 
the pleintiff, fileéd «@ complaint in fercible detainer in the 
Municipal court of Chicege agaimet the appeliants, John A. 
Seheffler and Mary Scheffler, hereinafter eolled the defendanty,s 
alleging that he was entitled to the pesceasion of certain 
premises in the City ef Ghicage. The eaee wae tried before the 
court and « jury and « vardiet wae returmeéd in favor of the 
plaintiff. Judgment wae entered om the yerdiet amé thie 
appeal foeliowed. 

The defendants eccupied the premizes in question wader 
a written lease, in which the plaintiff wee the lesser and both 
of the defendents were lessees. The term of the leases had not 
expired when the proceedings were comoonesd. 

The sole ground alleged by the defendants why the 
judgment should be reversed is that the evidence shows that 
service of demand er motice wae not made as te one of the defend- 
ents, Mary Scheffler. 

The proof in reference to service is as followns 
Mr» Ruseeli, atterney for the plaintiff, testified that on 
Bovember 15, 1926, he persomeally served a written netice by 
delivering a copy of the notice to the defendent John A. Sehefflers 
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that at the time of the service, the two defendants and Mr. 
Daniseh, their attorney, were in a corridor in the City Hall and 
that he approached them and gave Mr. Seheffler a copy of the 
notice. John A. Scheffler testified that the witness Russell 
handed him only one paper. Mary Scheffler testified that she 
did not receive a notice of the termination of the lease; that 
on November 18, 1926, she and her husband and Mr. Danisch were in 
the hallway of the City Halil talkings that "I wae lecking around 
and when I again turned to face my husband he had a paper in his 
hand which he handed to Mr. Danisohs" that at mo time prior to 
the commencement of the suit did she receive a copy of the notice. 
This wee all of the evidence that was given in the mtter of the 
service of demand or notice. The written notice that was handed 
to John As Seheffler was addressed to John A» Scheffler and 

Mary Scheffler. 

Section 10 of Chapter 80 of the Illincis Statutes 
governs the manner in which service of demand or notice may be 
made. That section reads ac follows: 

“Pare 10. Service of demand or notice. @ 10. Any 

demand may be made or notice served by delivering « written 
— a ay By i 
the age of twelve years, residing on or in possession of the 
premiges; and in esse no one is in the actual possession of 
said premises, then by posting the same on the premises.“ 

This section provides three methods for service. The 
facts of the present case make it elear that the alleged service 
was not obtained by either the second or third method. Was it 
obtained by the first method? This is the sole question before 
UB. 

The contention of the plaintiff is that the notice 
Was addressed to both defendants and that the statute is satisfied, 


in such a case, where it is served upon one, providing the other 
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party had notice of the same; that in the prosent case it is to 
be presumed that Mary Scheffler got the notice, as she was a 
witness on the stand and did not deny that she had knowledge of 
the service. 
— — — 
law; aad it fellows ⏑— 
dition mist clearly exist, and that the mode ef pre- 
(Hitagereia ve Guinn, 168 111. 384, 3600) 
Many other ceases to the same effect might be cited, but the rule 
stated is se well known and so firmly established that further 
references aré unn¢cessary. 

In fercible entry and detainer, where the statute 
ppecifically describes the manner in which the notice or demand 
shall be eerved, its requirements must be atrietly observed. 

(26 Corpus Juris 839; 19 Cye., Law & Pro. 1145.) This rule merely 
follows the more general one that the mode of procedure must be 
strictly followed. 

Plaintiff’ cites the following eases in support of his 
eontention! Bell v. Bruhn, 30 Tils Apps 300; Fernem v-_Hohman, 
90 Ill. 312; Gibbs v. Van Derwlice, 134 Ill. App» 185. Kone of 
these cases sustain the contention of the plaintiff anc they all 
relate to service of dewamd or notice by the second method, viz? 
"By leaving the some with some person above the age of teelve 
years, residing on or in possession of the premises.“ To obtain 
service by the first method provided in section 10 the statute, 
in our judgment, pleimly declares that the written motice shall 
be delivered to the tenant personally. The Gupreme Court of the 
‘United States, in Henderson v. Carbundale Goal & Soke Co-, 140 
Us Se 85, 34, vo interprets the statute and we have found mo case 
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that conmstrues it differentiy. The plaintiff? by his contention 
practically asks the court to nullify the statute. 

The following cases show that the courts follow the statute 
strictly: “A demand made by reading a paper to the tenant, is not a 
demand made in writing. It is but am oral demand. The statute intend- 
ed taat the tenant should have a written demand, to which he could re- 
fer and which he could examine, that he need not depend upon his 
memory to knew what the demand was.” (Seems v. Molees, 24 Ill. 193, 
194.) To the same effect is Lehman v. Whittington, $ Ill. App. 374, 
3797; Does ve Craig, 1 Calo» 177, 179. 

Missouri has o& service of demand or notice statute 
substantially the same as ours. in Hyée v. Goldsby, 25 Ho. App. 
29, it is held that sending a copy of the written netice to the 
defendant through the mails ig not sufficient, ané the court says 
that “under statutes like this, it is not the fact that the party 
te be notified has actual knowledge of the fact, but it ie proof 
that it has been conveyed to him in the preseribed method that 
gives the right of action. * * * The etatutory method, once 
broken through, would open wide tne gates for vicious precedents, 
which rapidly multiply, and toc often, in the end, practically 
mullify the will of the legieleture." In Barbee v. Evans, 220 
Tli. Appe 154, 158, the eourt hele that a written notice sufficient 
in form and subatance milled by the landlord to the tenant and 
received by him, wan not service on the tenant in the manner 
provided by section 10. in Whitehill et al. v. Cooke, 140 Ill. 
App. 520, 822 (a forcible detainer suit), the court quotes with 
approval the following rule atated in Sutherland on Statutory 
Construction, sections 392 and 393: “A party seeking the benefit 
of such a etatute guat bring himeclf ctrictly not only within 
the spirit but ite letter; he can take nothing by intendment." 
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We hold that service of demand or notice, as provided 
for in seotion 10 was not had av to the defendant Mary Scheffler. 

At first blush, this ruling, under the facts of the 
present case, may seem more technical than just, but when it is 
considered that the forcible detainer act is summary in its nature 
and in derogation of the common law, it is no hardship toe require 
a iandlord who seeks its assistance to follow strictly the mode 
of procedure provided by it. If the courts did not insist on a 
strict compliance with the statute, great injustices to tenants 
would inevitably foliow. 

By the statute, proof of service of demand or notice 
in aecordance with section 10 is a condition precedent to the 
plaintiff's right of recovery» Until sueh demand is made the 
tenant is not guilty of forcible detuiner under the statute, 
and the proof of the demand is an essential part of the plaintiff's 
Cas¢, ae much se as proof of the tenancy. (Seems v. MoLees, supra; 
Lehmgn v+ Whittington, supra; Loss v- Craig, puprae) Under the 
law, therefore, the present judgment must be reversed without 
remanding« 

The judgment of the Municipal court of Chicuge is 
reversed. 

REVERSED. 

Barnes, ¥. Je, and Gridley, Js, conoure 
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RLIZABETH A. PEARSON, 
Appellee, | APPRAL VAG SUPERIOR COURT, 
Ve GOox COUNTY. 
BICHARD 8. PARMER, 
Appellante 


WA. GUATICZ SCANLAN DELIVERED THE GPINIGN GF THs COURT. 


The appellee, Elisabeth A. Penrson, hereinafter called 
the plaimtiff, sued the appellant, Richard 7. Yarmer, hereinafter 
onlled the defendent, for personal injuries slleged to have been 
eustained by the plaintiff im an automebile accident on Setober 
14, 1923. Thie iso the second trinl of the cause. Om the first, 
the jury found the defendamt guilty end assessed the plaintiff's 
domages at 71500, and the court awarded the defendant a mew trial. 
Om the present trial the jury found the defendant guilty and fixed 
the plaintiff's damges at $5500. The ad damnug wae 95000 amd 
the plaintifr remitted (600 from the verdict, amd the court entered 
judgment for $5000, and this appeal followed. 

The defendant contends that there was a preponderance of 
evidences im favor of the defendant. Two juries have found the 
defendant guilty, end after a very careful examination of all the 
evidence in the ease we are unable te say that the verdict is 
manifestly ageimst the weight of the evidence. 

The defendant contemda that the plaintiff's counsel 
made improper statements to the jury in Rie closing argument. 

It appears from the record that the plainsiff, on the first trial 
of the ease, produced ax a witmess Dr. Koerper, a physician, 
whe attended the plaintiff’, and that on the second trial this 


physician was not called by the plaintiff. it further appears 
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thet during the prenentation of the svidenoe Zor the plaiutiff 
the plaintiff's councel, answering an inyuizy of the defendant's 
counsel, stated that he ¢id mot expec} t© call thie physicien ond 
thet the defendant might de oo if be saw fit. The lenguege of 
plaintiff's councol complinined of, ae eteted by defontant’s counsel, 
da ae foliews: “The evidenes is umcigpubed, gentlemen, thet these 
bones are broken im the way we have shown. Why ¢idam’t we wring in 
that ether decter? You den?t kage a thing about him. nly yeu 
knew thie, that he didn't know about theee fractures. That on 
only be ween by A-ray pictures and he didn’t know about that, you 
know theate * * * Thies wan treated this women for memtha oud months 
amd he didn't know, at least by a& pleters, whether there were 
fractures or mot, and hew do you knew but whet these peeple fool 
very uskinédly towari him emd feel ke Dungicd her goog.” The 
edjection made by the dereniant’s cwwisei te the trial eawri, to 
the firet port of thie statement was tet wevedy Rea Sostified ta 
whet Dr. Koerper would testify and therefore the argument was 
improper. To this ebjeetion the plaintiff's sounael stated that 
it wes a fact that the evidenee did sot show shat the dociter would 
testify te, if culled, and the trial ceurt stated thet thers wmen't 
any evidence in the reserd as te what the doctor Anew. tt cleo 
appears in the recerd thet br. Rocrper bed not taken or caused te 
be token ony A-rey pieture of the plaintiff's bodye 

The abatract of the recerd dues mot show the argueent of 
the defendant's counsel to the jury, but we huve vend tke same in 
the record anc ¢ find that he argued at great length in reference 
te the fact that the plaimtiry mad net exiieid Sy. Keerper and he 
repeatedly challenged the plaintiff's counsel to toi] the jury why 
he had mot preduced Dr. Keerper. fe told the jury tact the doctor 
was friendly to the plaintiff and etated that it was hig porsonel 
Opinion thet the dector's tectimeny, had he bewn called, would 
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have been haraful to the plaintiff's case. He imputed to the 
Pleintiff's counsel impreper motives in not enlling Dr. Koerper, 
although that sort of on argument was net warranted by the evidence 
im the caso. Counsel aleo complains of that part of the arguecnt 
of the counsel] for the plaintiff in which he saidi “And hew éo 
you knew but what these people feel very ankindly towaré him and 
feel he bungled her ense?* dr. Koerper did net take or have token 
any X»ray picture, and it is also in proof that when another dector 
Was oalleé he caused on A«ray picture of her left leg and ankle te 
de made, and this doctor, ag well ag another ome called by the 
pleimiiffg, testified that the t-ray picture chewed certain fractures, 
ami the evidenee tenged te preve that a certain alleged fracture in 
the left leg of the plaintiff?’ vould be detected only by means of an 
Seray picture. “Ye cannot sey that the atatewente complained of were 
improper, especialiy «hen they are considered in commection with 
the ercument onde by the ecunsel for the defendant. It would alee 
appeer thet the defendant's counsel at the time of the argument 
aid not think the statements aa harmful ss he now contends they 
were ag he did mot even ook the court to instruct the jury te die~ 
vegaré either of the atatemcnte he now complains were prejudicial. 
The defendant alse ebjectea to the following statement 
of plaintiff’s counsel: *it in my claim « very moderate verdict 
. in this ease would be $6000." Plaintiff's counsel had been arguing 
at length ac to whet the ovidemee showed the plaintiff's injuries 
were and what would be a fair sompemection for the came. “hen 
the statement compleinad of was made, eounse] for the defendant 
objected te the same on the grounds thet “counsel has ne right 
to make any statements of the amount, ox make amy cleim. All he 
ean do is present the evicenes, and if he dees claim that the 
@videnee will sustain it ~ Hy. Methane: I claim that, and he 
knows that ig ali I claim, the evidence. Mr. Bleemingston: 
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There ie a vaut difference between the evidence and what he claims 
My. Mothenet Thet is ali, I said." The court did met rule om the 
Oujection ner wae he requested to by counsel for the defendant, ami 
it ie quite apparent from the record that the counsel for the plnin- 
tig? was prediceating hie argument upon the evidence in the cave and 
thet the court sai defendant's counvel, after the explanation of 
tix, Methene, #0 wmderstood it. In Grokwm vs Mattoon cliy By. Cos, 
#34 C11. 483, 492, the court sald: “We co mot think thet there is 
any valid adjection te counee], im argument, telling the jury what, 
under che evidenee, counsel] conaiders « fair compencation fer the 
dajury veevived.” 

The defendeat contends that the gourt erred in admitting 
& photograps of the piaee of the accident, om the grounds that the 
pholcgraph wae not a correet representation of the conditions as 
they exieted whem tke saecident happened. *« find no merit in this 
eontention. Iu eur epinden, the photograph portrays the diteh in 
& wach more favorable light for the defendant than the undisputed 
oral evidence with respect te the «ame. The defendant wee aided 
rather thaa injured by the intreduction ef the photograph. 

the defendant complains that the court erred in allowing 
a witmess fer tne plaintiry te testify that immediately after the 
aveident he etated to the defendant: “You have made a fine mess of 
at,” and thet the defendant, in respomeae thereto, said: "Yell I om 
very sorry, i didn't realise what I wee doing." The record shows 
that defendant's counsel made ne objection te what the witness said 
he stated te the defendant. Tne objection te the anewer ef the 
éefendant was that *1t did not state any facts from vhich any de- 
éguctions could possibly te crawi by anybedy.” Ye think the alleged 
statement of the defendant was in the mature of an adwiasion and that 
the weight of it was for the Jury to deteymine under a1) the facts 
and ciroumstances in the once. The plaimtiff preved, without 
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objection by the defendant, that the defendant after the accident 
etated that he Bed been used to driving o omell ear, o Ford, and 
that the car he used at the tine of the accident wae a much bigger 
ear anc he wlsjudged the distampe - "that he crowded in too quick.” 
In view of shia evidenen that was admitted without objection, the 
present contention sesms an idle one. 

The defendant contends that the eourt erred im allowing 
Drs Magmugen, « witeaens celied by the plaintiff, te answer the 
following question, over the objection of the defendant: “How, 
if at all, ¢octer, de the eoxbinetion of these sonditions described 
affect the atrength ef the feet and ankle?“ It appears fram the 
record that the defendant's counsel objected to this question, and 
it woe mot answered. Thereupon the court put the fellewimg queation 
to the witsess: “That effeet would the cendition deseribed there 
heave, if any, upon the condition of the foot?” Defendant's counsel 
mate ne objection to thin question, and when ean answer was made to 
the seme by the witness defendant's councel moved to strike out the 
lest portion of the answer om the grounds that the witmess hand used 
the word “serious,” and thot the courte deeried the use of that 
word. The court thereupon struck out from the cnewer the word 
“serious,” and thereupon the counsel steted, “all right, that is 
the principal objection to it.” The present contention is without 
any merit. 

The plaintiff eas om the stand and wae being interrogated 
as to the treatments given her by an osteopath doctor. The foliew- 
ing question wae put te her: “What did his treatment consist of? 
Ae oll, he would bend the ankle every which way. The ankle was 
what they call ‘ankyloeed,’ or something. They exid it wae going 
te be absolutely «tiff. Mr. Bloomingeton: I objeet io that. 

My. MeGhames Yes, atrike thot out. The Courts It may be strickon.* 
Counsel for the defendant now complains that the last part of the 
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anewer of the plaintiff wes highly prejudicial te the defemiont 
end that the court's aetion in striking out the answer “did no 
good.” The revord appeare to chew that the couner) at the tine 
im queetion did net consider the anewer ao prejudicial as ke now 
Claims, as he Git not see fit to ask the court te direct the jury 
to disregard the anower of the plaintiff mer did he ask to here a 
juror withdrwm, and ve think that the court's ruling, expecially 
im view of the fact that the vouneei fer the plaimtirf immediately 
joimed in the motion of the defendami to have the answer stricken, 
eured uny pewecidiec errors 

Tae defendaat contends that she damages are grossly ex- 
Sea0dve and that the smqumi sliewee by the juyy chews pawsion and 
prejudice. “e co not agree with the counes] that the amount allowed 
ehevs pateion and prejudice, bat after a very carefal conaideration 
of ehl the evidence relating to the imjuriew te the plaintiff we have 
reached the conclusion that the amount allowed is exerssive, and in 
eur judgment $3090 would feirly compensate the plaintiff for the 
domages ehe wusteined. If the plaimtiff wili within ten days file 
® temittitur of (2000, the judgeent will be offirmed for $3000, 
otherwiee the cause will be reversec and remanded, 


APPIAMES UPON WUMTTTITURs 
OFHKKWISK REVERED AND REMAND, 


Barmes, Pe Jes and Gridley, Je, COneure 
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EDVARD KELIS, SAMUEL ELLIS, * 
GEORGE ELLIS and JOSEPH BLLIG, 

APPRAL PROM SUPERIOR 


eopartners trading es 
ELLIS BROTHERS COMPANY, 
COURT, COCK COUNTY. 


Appelleca, 
Ve 
THE PRNNSYIVANIA RAILROAD 


COMPANY, a eorporation, 
Appeliant. 
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BR. JUSTICES SCANLAB DELIVERY THE OPINION OF THE COURT. 


The appellees, tdward Ellis, Samuel Hllis, George <liis 
and Joseph Sllis, cepartnera tracing as 4llis Brethere Company, 
hereinafter ealied the plaintiffs, sued the appellant, The 
Ponneylvania Railroad Company, a corporstion, hereinafter called 
the defendant, in trespass om the ease om promises. The smended 
declaration ef the plaintiffs alleged (inter glia) that the 
defendant was a cammon oarrier and thet the plaintiffs deliversé 
to it a earlead of strawberries for transportation; that the 
berries were all in geod, sound, merchantable and shipping con- 
@itions that the defendant did not deliver the shipment within 
@ reasonable time, nor in o like conditien as received, but de- 
layed the shipment beyoné ao reasonable time and delivered the 
verrics im s damaged and deteriorsted condition, “and curing 
gaid delay the murket grestly ond seriously fell off amé declined 
to the demage of the plaintiff im the eum of Three Thousand 
Pellarg.* Plaintiffs filed with the decleration en affidavit 
of claim, the material part of which is 2s follows “That the 
plaintiff's claim ie for money dom=ges to shipments described in 
the declarstion which damage wae caused by negligent hendling, 
delay, serious and physics] deterioration eof the serries as well 
as the warket declines; after allowing the defendant ali of ites 
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just claims and eet-offs, there is due from the defendant te the 
phaintiffg the owe of $994.50." The defoudent filed an affidavit 
ef merita, the w@aterial part of whieh is ae follows: 

“That the ssid dofondent hae a good and sufficient 
defense upon the morite to the whele ef the siffe" 
domands amd thet the mature of anld defense ae fellews: 

"Taide affiawt denies that the defendant had a contract 
with plaintiffs ae Gesoribed in plaintiffat wsended 
deolerstion er the affidavit of cleim in suppert shereef. 


"Thies affiant denies that the defondant ever bad a 
contract with plaintiffs for the payment of money. 


“Thies effiemt denies thet the shipment nee by 
ce tne pe wae handled in a megligent sanner by tae 
CBEARE e 


"This affient denies that the shipment described by 
the plaintiffs waa delayed by tea defoudant. 


*Taie affiant aduite that the dasege, if any, of 
which pisintiffs complain, wee eaused A the —— and 
payeiead deterioration of the camecity and consequent 

market decline, Bub through ao fault of this defendant. 


*“Thie sffient deniew there te duc Trae defendant to 
the plaintiff the sum ef $69¢.80 or any owe whatever." 


fee plaintiffs xneved the eaurt “te atrike the defundant's 
affidavit ef merite from ties files ant for judgzuent, for failure te 
file a proper =ffidevit of mexvite.* The eourt granted the metion of 
the plaintiffs te strike the efficerlt of merite and the dcfoméant 
elected to stand by ite affidavit ef merite., The pisintiffs there- 
upon moved “thet facgnent fer $896.80 be entered im faver of the 
plaintiffs amd egeimet the ¢efendamt, as if by defeult for failure 
to file «ffidevit of merits,” ani this motion, ever thr ebjeetion 
of the defendant, wie allewed and juctgmenmt wee entered by the seurt 
for 2896.8¢. Thiz appeal Toliowed. 

Yue plaintiffs heve not filed « brief in this evurt, 
ner hove they entered om appearancds 

The defendant sueigms several reasons why the jedgnest 
ehould be revereed. Im the view that we take of the appeal, 
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it ie only neecesuary for us to consider one. The defendant con- 
tenés that by section 55 of the Practies Act the defendant is 
required in ite affidavit of morite to ge ne further then te deny 
the material allegations contuined in the affiduvit of claim ond 
thet the defeniant by ite «ffidavit fuliy meete the requirements 
of that rule; that it is the imw in this state that if any portion 
of an affidavit of merite sets up # legal defense it is reversible 
error for the court to strike the affidavit of merits from the 
files, amd that mot only 40 there one geod defenas set up is 
defendant's affidevit of merite but that each and every defense 
eontaineé therein is a good and sufficient defense at lew, 

Plaimtiff can prove and reeever only whst is stated in 
hie affidavit ef claim. (Beddig v+ Looney, 206 Ills Apps 413, 420.) 

it @learly appears that the defendent im ite affidevit ef 
merite spectfieslly denies ell the facts alleged in the plaintiffe’ 
affidavit eof elsim «ené im our Judgment the affidavit ef serits was 
sufficient, and it wee errer fer the court te strike it frem the 
files and enter judgment by default. Yelfort v. Bavid Lipecy Co+s 
189 Ill. Apps 36, ie o ease im point. Others to the same effect 
might be wited, if it were rectssary. : 

The effideavit of merits in the present ease certainly 
contained at lesst ene good legal defense ané as the plaintiffa’ 
metion to atrike wae genexal, and gave neo notice of other than 
general objectione, 4% smountec toe so more then a general comurrer, 
and therefore the metion should have been demied. (Ameviean Hard 
Bubber Se. v. Howe, 280 I11. 431, 438.) 

For the cese@me eteted, the judgment of the Superior 
Geurt ef Cock Sounty is reverecd amd the cause remanded. 

BEYERGED a> KEMANLED. 


Barnes, Pe Je, and Gridley, J., coneure 
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CHICAGO TITLE & PRUST CoMPaNY, 
ean Illinois corporation, 


as trustee, 
(Complainant), 
; Appellee, EBTRRLOCUIORY APPBAL 
Ve 
PROM CIACUIY CouRT 
CMARIAS GEUMAN, Tre, @6 ales 
(Defendanta} , 


OF COGK COUNTY, 





GO APPRAL OF BAURICN #. KULVIN 
from the interlocutory order 
appointing Reeciver, 

Appellant. 


WR». JUETICR SCANLAN LaLIVERED THA OPINION OF THR COURT. 


In a foreclosure procesding in the Cireuit Court of 
Geek County, the chancelior entered an order appointing the 
Mid-City Trust & Savings Bank receiver. From that order Mourice 
We. Bulwin, one of the defendants, prayed on interlecutery appeal. 

The Mid-City Trust & Savings Sank made a motion in this 
court to diemins the appeal on the grounds thet the Cireult Court, 
after the entry of the order appointing the said receiver, of its 
own motion, entered am order Giecharging it as receiver, ami that 
therefore this court in pessing upon the present appeal vould be 
merely deciding a moot queetion. The appeliant opposed the 
granting of the seid motion, but sdmitted the entry of the order 
of discharge. nm OGatober 34, 1927, this court entered an order 
denying the motion of the Mid-City Trust & Cavinge Bank to dioemise 
this appeal, but sinee the entry of thet order we have given 
further consideration 60 the motion. 

In the recent ease of Sobieski v- City of Chicago, 326 
Tlie 259, 260, the court enids 
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“Prom the briefs filed in the consolidated cause 
it appeare thet pleimtiff in errer hee paid the judg- 
ments which it waw commanded te pay but did mot pay 
the —. proeecd ings. —* prineipal 

ation inv mendammn proceedings no 

x axiete. The only purpose in reviewing the 

— of the appeliate Foal . oe affirming the order 
of the eireult court directing the writs to doeue is 
to determine who ehali pay the coats in the 
a tee eb) Where the substantial qcucetions ved 

the trial court mo longer exist this court wili net 
review the CeUuRs —— * yd soon the Mec: — 


——— We Ye 3 
⸗ 223 Ue Be iyo, Bu Supe on) Sagar ¥. 


Gey 277 Tile 338, 341, 







the eourt saids 


ik "Then there ia no real — question inveiving 
avtual interests and rights for « reviewing court to 
consider, the ecurt should net be compelied to P tyrone 
a ¢ouse merely - the oo ef determining whe ought 
to pay the cont of Geo fer an we know, this 
exact question has based peen presented to this court 
for decision. “e are inciimed to follow the other 
courte of last resort which hol¢ that a reviewing court 
should net be called upon to decide questions that no 
lenger exist, mercly for the sake of making a precedent 
er of Coedd ing the ease te settle a a: matter ef 
gents. Feue he: nett yi — nn wie! ee BGS 5 

} 3 & 20 B&Bs $ i eee 
Phi — fon Coes 247 Imdse 719 46 e 

ae 3.03 » BEG Libs pe 360, and eases 







Beps — * : MAD, 
there cited.” 
In High om Reecivere, 4th Bde, 8 G4Gnc, the author 


says! 


"them an appeal ges been taken or writ — ee or 
other process eucd out to review on order ap —— 
reecsiver, and, pending the hearing ef the Sepecks 3 is 
brought to the attention of the reviewing court that the 
—2— hao beem finaliy diachearged by the eourt of his 

ppeintment, the correctness of the ordar ef appointment 
8 bacome es merely a moot question ané the appeal 
should be diemiseed.” 


The appellant in resisting the motien te dismiss the 


appeal, clnimed thet the receiver, Mid-City Trust & cevings Bank, 
after the appeintment end befere the discharge, accumulated rents 
that rightfully belonged to the appellant, amd that te dismiss 

the prevent appeal vould be te place obstacles in the way of the 
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eppeliant then he attempts to recover the rants. Ye eee no merit 
in thie contention. If the Mid-City Trust & Savings Bonk when 
At wns eeting on yeoelver collected any rents that rightfully 
belonged to the appellant, the jntter may recover the same in the 
Cirewit Court and in the foreclosure proceedings, ee thst court, 
notwithstanding the discharge order im question, eff1i hen full 
power anc outherity ower the weries im the bende of the Vid-City 
fraet & Savings Panke 

She order of GCeteber 84, 1027, ¢emying the notion of 
the #ideCity Truet & Savings Sank to dismiss the present appeal 
is veestec and the motion te clemice the oppor ie sligwed. 

GADER OF GOTOCBRA 4, 1927, D°HTING MOTICH 


TO BIGGS APPSAL VeGaTee KOTIGN OF 
MiveCITE TRUST & GAVIEGS BARK TO bifMIue 
APPEAL ALlLagubizs 


Barnee, ©. Fs5 ord Gridiey, Je, ceneure 
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Appellee, 
APPEAL FROM INTERLOGUTORY ORDER 
va. GRANTING IRJURCTION YITHouT 


MOTICS AND YITHOUT Bory, 
MARKS BROS, THEATRES, INC., 
et ol., a Corporation, 





MABES BROS, THBATRES, ING., 
® Cerperation 
Appeliant. 


« TUSTICR G'COREOR DELIVERED THE OPINION OF THE COURT, 


By this appesl the defendant, Matkes Sree, Theatres, 
Inc., & eorperation, secks te reverse an order entered by the Cir- 
cult court of Usck county reetraining it frem continuing certain 
advertising matter, 

Om September 21, 1927, complainant filed his bill ef 
Gomplaint ageinet the Marke Eros, Theatres, Inc., «a corperation, 
end other defendants. The till wae verified an4 on the same day, 
upon motion by the soliciter fer the somuyplainant, the court entered 
the order the reversal of whieh ie sought. 

The order is as follows; "The court having read the 
verified bill of complaint Tiled herein and being fully advised in 
the prenises, it is ordered, for good cause shom, that the frit ef 
Injunction be and it is hereby issued witheut notice and witheut 
bend sgeinat Karke Brea, Theatres, Ine,, restraining it frem in any 
Wanner advertising the complainent's services at the Granada Theatre 
or any other theatre owned or operated by the said Marks Eres. 
Theatre Ins. And that the said Varke Iires. Theatre, Inc. are 
further ordered to smend any sdvertiwing matter elready contracted 
with newspapers insofer as complainant, is concerned and te cease 
any further advert Lapponti7 complainent' ® services until the further 
order of this Court,* 

The allegations of the 411 are in substance that com 
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Plainant ies a performer ond haa Seem rendering services te the pub- 
ide at various theatres and other places of amusenent for the past 
thirteen years; “that he hag gained « vast amount of good will;"* 
thet the Yarke Bres. Theatres, Ine,, ovmnead and operated the Granada 
Theatre in Chicage sad mew the value of the services of the eomol sin 
ant as a performer; that it wilfully advertised the facet that cone 
Pisinant weul4d sppear at their theatre for the week beginning 
Monday, GSentember 19th and ending on or about the 25th of September, 
1927, wher in truth ond in faet the semplainant hed ne contract to 
appear at that theatre; that Marks Bros. Theatres, inc., knew that 
eemplainant was net suployed to appear at their theatre, but they 
advertised the fact so ae to prevent complainant from being ome 
Pleyed at other theatres; that it well knew that other theatres 
Would not empley the complainant if the defendant advertised that 
complainant was to sppesr at ite theatre; that the defendant knew 
that the complainant was negotiating with anether theatre sompany 

te appear at their theatre in Ghieage during the same peried of time 
mentioned in their sdvertisement; that ths advertising was knewingly 
false and that somplainant was prevented thereby from being employed 
by the other theatre whe desired his services, m4 thereby come 
Plainast *ee damaged sepreximeately $5,000; that the comelsinant had 
told the defendant not to contimue the advertising, but the defende 
ant eontinued te ée so; that the advertisensents appeared in certain 
nevepapers published in Ghicage; that it was impossible for cemplain- 
ant to ascertain the amount of his dasages on account ef such wrong- 
ful advertising, and therefore he had no adequate remedy at lew. 

The prayer of the bill is that the defendants be enjoined from scene 
tinuing the advertising; that the injunction iseve forthwith and 
witheut bond “for the reason that esid advertising will centinue 
until the time of hearing, ond thereby siwise your orator additicnal 
damage and that such injunetion may iseye without bend,* and fer aon 
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aoaounting, 

The issuing ef an injunction without notice is fore 
bidden by the statute “wilees 1% ahead) appear from the bill or affie 
duvit accewpanying the came that the righta ef the complainant will 
be widuly prejuciced. Gee. 3, Chap, @, Kaviesed Statutes. There 
is me alisgation ef fact sentained in the bill of any kind that 
complainant wowld be infured if he gave notice ef the applicatien 
for the order, Counsel for the @efendant argues that if netice 
were givea, there would be a delay im having the order entered. 
Just how this would be breught showt is net clear. Presumably 
it would take but « very shert time te servd the metice, and we 
think it elear thet the application Ter the arder would net be 
delayeé had notice been given, All ef the deelaiena of this court 
and ef the Supreme Geurt ure te the «ffeet that ae erder awarding a 
writ of imjunction will net be suetained waless facta are made to 
appear that ihe eorpiainant will be predudiced if metice were 
given, There Seeing ne ouch showing in the instant ease, the erder 
eppesied from is revarsed. 

REVERSED, 


Batchett, >. 7,, std Ze@erely, J., coneur, 
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Jon QUAM, 
r 
— APPEAL FROM 
v. , MUNICIPAL oust 
OF CHI GAaD, 


AROLPH G, KOBELL, 


Appellee, ; 
Opinion filed Nov. 23, 1937, 


WR. PRECIOING JUSTIOR TAYLOR delivered the opinion 
of the oourt, 


On “ey 16, 1996, the pieintiff, Jobn Guan, obtained 
& judguent in the Hinigipsl Geurt wpen = lease end cognevit 
agninet the defendent, Adolph G. Rosell, for rent in the sum 
of £550.90, that smount being mace up of rent et $60.60 o 
gonth for five montha, end of §56,00 atiorney's fees, Gn 
Way 20, 1986, an execution wes issued thereon, and on June 
1, 1996, returned me property found, On Jyme 5, 1926, & 
garnishee sugsone was isewed eeainet the gixty-Third 4 Haleted 
State Savings Genk, snd on June 14, 1906, the garnishee ane- 


wered, stating that at the tiue of the service it had con 
deposit te the eredit of the defendant the wun of $444,106. 


On June 14, 1996, on order vas entered giving the defendant 
judgment egoinet the garnishee, the cixty-Third & Nal sted 
@tate Savings Bank, in the sum of 2360.16 for the use of 

the plaintiff, Gn duly 3, 1986, the plaintiff, Joba Quan, 

exe cuted & satisfaction siese, acknowledging full satisfaction 
of the above sentioned judgeent, On July 3, 1926, on uetion 
of the defendant Rosell, sup-orted by a verified petition, 

the judgment by confeasion «ae opened and leave given to the 
defendant to appear and aske a defense, and it eas ordered 
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that meanwhile the judgsent should stend ae security, ond 
the petition be considered as the defendant's affidavit of 
merits. 


The petition sete up, ameng other things, thet the 
judgeent was rendered oy confession on # written Lease for 


the third floor of the sperteent known ag #7744 Ge. Ada Street, 
Ghicege, for » peried from May 1, 1926 te Uny 1, 1886, at a 
rental of 660,00 per nonth; that there were other tenants in 
the building who used the sane entrance as the defendant; 
that about the letter part of kay, the tenants occupying 

the second and third apartments acrone the hell from the 
defen ont, began holding drinking partics sbout tro and 
three times a week that would Inet until four and five o'clock 
in the sorning; thet *the sorenming, noice ond disturbance, 
cursing, se@aring «nd obscene language used wae guch thet it 
wes iepesesible for the defendont snd hia family te sleep at 
night; that the perties began te: grew and ineresee 1¢ volume 
until on or about Sowenber 26, 1925, when the defendent ws 
Obliged te vacate the spartsents* that on numerous ocozsions 
the police patrol ond polices flivver squad were obliged te 
gall and quell the disturbances and restore quiet; thet the 
defendent end bie wife complained continuelly to Elmore @ 
Company, agent of the building, end te the janitor, but that 
nothing was done to remedy the condition; that the speaking 
tubs in defendant's apartment was newer in services and was 
never repaired, although the defendant frequently seked that 
4t should be put im order; thet on of about Novesber 1, 1935, 
the agent of the building was notified that on account of 
the noise and dieturbenece onused by the said “drinking 
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debaughes," rendering it impossible for the defendant and 
his family to sleep at night, «nd for the other reseoge 
mentioned, he would yaente the premises before December 1, 
1925; thes accordingly, om or about November 26, 1925, he 
woved from the building; thet he paid the rent for jovenber, 
1925; thet the condition above deseribed amounted to 
Gonetruetive eviction under the lee. 


There was a trial before the court withent « jury, 
and on Hoveuber 19, 1926, on order entered vacating ond 
setting aside the judgnent vy confession of usgy 18, 1926, 
and © judgment entered that the plaintiff take nothing by 
his suit, ond thet the defendent recover hie cests. This 
eppenl is frow that judgnent,. 


&t the trial there wes evidence introduced on 
behalf of the defendant in an effort to shor that the cone 
duct of the various tenants cocupying epartuents in the 
building necr that of the @ifendant was such ae to make 
the defendant's apartuenat, aceording to the claim of the 
defendant, prectioully uninhabitable, fhe evidence for 
the defendent consisted of his own tentinony, that of 
his wife, sd ure. froutean, 4 tenant. The apartment 
building in ¢yestion exes U-shaped, end contsined thirtye 
three apartments. The defendan® vacated the presises on 
Roverber 21, 1925, having peid the rent up te the end of 
that aonth. The lease by ite terms, did not «xpire until 
April 30, 1986, ond from November, 1925, to wey, 1926, 
the apartaent in cuestion eae vacant, although the evi- 
dence shows that the representative of the plaintiff made 
reazonable efforte to get s tenant for it. 
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The evidenes of the defendant, himeelf, is, 
gubstentially, ac follows; that the building in question, 
at 7744 South Ada Street, Chicage, is teshaped, «nd thet be 
apertacnt wis on the third fleor on the sorth side of the 
U, having an entrance in & court about forty feet back from 
the street; that there vere three entrances to the build- 
ing; that about the latter part of way or the first of June, 
1926, big noisy parties at which women sereamed end yelled, 
teok place, from two to three times « week, beginning about 
10:00 or 11:06 o'olesk im the evening and laating until 
@arly in the morning; thet they tock place in the apartments 
of the tenonts named Yan Bremer ead Kenny, who lived practic 
ally across the hall from him on the seoond and third fleors, 
the entrance to one of the apertwents being not over eight 
feet from his; thet sometines the sertaming and yelling 
came from Yan Braner's ond donetines from Kenny’s flat; 
that in the aperteent on the second floor 211 Kinds of 
profane language was used; that the noise and * racket* 
Gocurred from one te three tines a week throughout the 
whole period he wag there, that is, until he sowed; that 
in the middle of the summer he saw someone in the second 
apertaent im an intoxicated condition; that at times police 
officers gawe up and knecked on the door, and the noice 
would atop and the lights go evt, and the police officers 
then would walk around end ring the various belle; that 
after the officers left, the tenant and the gueste would 
ge back to the flat and the disturbance would continus 
throughout the night; that there were «t tines, from siz 
to ten persons in that apartment who would holler, seream 
ami ewear until close to three o'clock in the morning; 
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thet he eaw persons going in and cut of the two martuents 
whe were intoxionted; that sometiaes when he went to work 
in the morning he #eav dDroken bottles in the front hall; 
thet there wee always 2 lot of autoncbiles around that 

the police called at the spartaents in question «at least 
six or seven tines between Way 1 and November 26; that he 
complained to the plaintiff about the wpeaking tube, which 
Was never in order, and which wae never repaired; that 

hie wife paid the rent for the apartment purcuent te his 
direction; thet he directed his wife te notify the agent 
about’ the disturbance in the aperteents, und that if eomee 
thing was not done they would move out. % efoee-ernninae 
tion, he tectificed that although the policemen enlied 

on a number ef ecossions, they sover arrested anyone; that 
he bime®lf wae never in the apurteents of Yon Sramer and 
Remy whiie the parties wert going on, aad thet he was 
never? in @ position where he gould see what was going 

on, The evidence of tie wife wae to the effegd that she 
Lived wit: her husband in the apartment in question; that 
she always peid the rent et Ziemer'’s office et her husband's 
direction, that every ronth, teginning in July, her husbend 
diveoted her to notify Zimmer about the conditions in the 
apartments; thet she teld figuer they eould not stand the 
Roiee, thet hearing the sereeming and yelling woke thes 

wp im the middle of the might; that Zimmer seid it was no worse 
fer her then for aayone ¢lee; that she ¢id not know whether 
she hed thet comversaticon in July o in September; that che 
also spoke te hin in Auguet when she paid the rent, and 
teld him that the parties would have te atop, or they would 
have to acves; that about the first of November she told 
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Simmer they would vaorte the apartment by the first of 
Deceuber; that they piid the November rent, and then seved 
out of the apartment.  croes-exemination,she testified that 
at that tine she asked Zimmer if he would allow her and her 
husband to keep their furniture there, that her husbend had 
to go down to Florida on secount of business; thet if dimer 
Would de ao they would stay the next year. When asked, 
*wnat was the reagom that you wanted te leave the «parteaentt’ 
she anewered, "Seeause we could not afford to pay fer the 
flat," but on sotion of counsel for the defendant, the 
answer wie stricken, then, however, she wee asked, * pe 

you mean thet you wanted te keep the epartueant?* she anse 
wered in the affirentive; and when asked, "Altheugh there 
was noise there?* che onerered, *We thought thia way, that 
it would be the best that we pay the rent wntil spring.* 

@he further testified, when asked the question where she 
would have been Living in the weentioe, that she would hove 
gone with hie te Prorida, *but we could not afford te pay 
beth rent end boerd at tee pinere,* then asked, *Yhat was 
your veason for senting to Leawe the filet, because of the 
noice or becouse you vented to go to Floride?® she answered, 
*Reoause of the noiee.* 


It is the evidence of Zimmer, the agent for the 
plaintiff, that on September 1, 1945, ure. Roselli, the wife 
of the defendant, paid the rent; that on thet eovasion she 
oomplained of the condition of the spesking tube; that he 
told her that they would take care of it; that it ene leter 
fixed, en‘ used in bis and hex presence; that she, alee, 
complained that five er six tiles vere cut of the bath-roce 
floor; that he told her he would bave that repaired, 2l'= 
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though she said not to mind it as it did not axount to much; 
"thet they were going te Fierida for the winter, and that 
they would Like to keep their things im the spartment over 
the wintex, sad aot put then in storage, and that wey 

would be thert about five wonths, end if he would sllew them 
txo months out of the five, they would pay the ether three 
months end alee take a further five sonth Lease until the 

- fell of 1926;* thet she never couple ined about noise or 
é@rinking portiog in the buliding; thet chen she asked for 

to monthe* concession he told her he wovld de ali he eould 
for her and would Let her knows that he then took the 

matter up fith Quen, the owner, whe caid he Gould not do 

it; that he then went to her and told her it wea impossible 
te de it, ond that she guid, *I ax going te neve;* that 

that was about the 7th or Sth of kovember, 1925, On: 
oross~exsaination, he testified that he had indirect knowl edge 
from verious tenants ae they reid their rent, that the police 
went to the building and ramgesome of the belle, but they 

did sot find any disturbance; thet he hiuself never had any 
knowledge of wlususl noise or drinking parties in the building. 


it ic the evidence of the witaces Yan Sramer, 
@alied for the slaintiff, sho oceupied an aperteent directly 
aegross the hell on the same flcer as the defendant, from the 
first of June until sometime in November, 1926, thst there 
never were, and he never heard of, any drinking parties, 
lewd noises, disturbences or quarréling in his epartaent, 
and never heard of ony complaint by the defendant or hie wife; 
that on one occesion some police officers exze up and asked 
Af there wae any noise; that he told them he did not know of 
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any, thet they could come inte his spartnent and Look 
argund, On erosg-exemination, he teetified that he knew the 


people that Lived below, and knew that they bad quests there, 


Geneidering all the evidenet, 14 le quite obvious 

. thet the defendant failed sufficiently to preve « cone 
structive eviction, Theat oondition ereated by @ landlerd 

er with bia sanetion which results in « constructive eviction 
has sometines been Galled a *nuiganee*. In Tiffany om Land- 
lord and Temant (Vol. 2, pb. 126%), the law, in general, is 
etated to be oe follere: 


*there ay be, it has been he an eviction 
of the tenant of pert of = bullding if he is come 
pelled to leave by the use of other parts of the 
Build with the lendlerd’s consent, fer pure 
poses of prostitution or gambling, or for other 
Purposes Galewlated te case’ disrepute upon ten 
ante of the building, and to render it an unfit 

lace 7 snes Aenne er ‘the conduct — J— 


# » oF by other 
persons with nie “peraiasion, turing hia poasession 
of such other parts, or it may ete, eee 
he has leased such other peree with knovledge tha 
they will auke wee thereef, * * * Such —— 
ef adjoining presieces by other tenants of the same 
landlord is not, bowever, sufficient te constitute 
an eviction, although followed by the tenant's 
abandonment of possession, if the Landlord ~~ RO 
reason te suspeot, at the time of waking the lease 
to them, thet they would be guilty of so * —* japroper 





use, he having no greater porer enant aub- 
sequently to prevent it." (Goughe v. —— 67 
til. ADP. S91.) 


In Kigtler ¥. Zilgom, 77 121. App. 149, the court 


said, 


*fhe aet of the landlord to constitute en 
eviction mst be of « grave and peraanent character 
and ‘done? wy Magy Le yg and cae a Rg oo 
ef depriving tenant of the 
dewmieed premises.” Citing Heyner ¥. — és. ill. 
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—* —A 2 Iyl. 10; Morrison v. 


Generally, what is dene to sonstitute 2 constructive eviction 
must be senething done on the presiecs by oF with the consent 
of the lendlerd, snd ke in ite nature a missnee, thus dito 
priving the tenant of the beneficial wee of the presises, 

it the lendlerd lete the presisce for a purpose thet will 

not negerserily reavlt in 4 nuleenee, but which becomes #0 
only because of the uogligenes or wrongful sete of the tenant, 
genefally there ia ne eviction. 4h @¥iction cannot be pre- 
dicsted aerely on the ground of = nuisance created by a 
atrange?, ins dase like the present ome, there the chief 
complaint ie noise, the obligation is on the tenant te show 
that the nets proceeded from the landlord himself, or existed 
by reesen of his comnivence er consent, that is, the dise 
turbance or nuisance gust te the work of the landlord, es 

he is not responsible for the general sisconduct of third 
parties, If he is not instrumental in the creation er the 
ocntinuanece of the pukesance, the plea of sonstructive eviction 
is not sade out, 


All thet ie reclted in the evidence here as to the 

' @@istence or non-existence of the nuisance pertaing to unnee- 
@eeery noise and the presence of certain questa, snd whet is 
clained te be dicturbances in neighboring apartaents, The 
building contained thirty-three apartments, secessarily, in 
the normal order of things, there would be, from time to tine, 
im euch a building, a large sumber of people made up of 
tenants and their guests, eiich might result in considerable 
noise and diaturbsenes that would be obnoxious to some of the 
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many tenante, Noise, of chure®, may ®asily beewe a muieance, 
Gousidering the evidence aa shown by the record in thie case, 
however, we do mot feel that i¢ discloses euch » state of what 
might be onlled disorderly eonduct, that is by the way of 
noise, oy otherwise, ag wound justify considering it as estab- 
lishing sufficient ground for wxenting the premises and ex 
tinguishing the tenant*s obligations under the leose; in other 
words, a8 constitubing, in and of itself, a sonetructive 
eviction. 


Further, the teetinong of the wife of the defendant 
whe ected ae hie agent in the payment of the rent, ie such 
that 1¢ seems quite probable that the defendant vacated the 
preaiees not beqeuse of the slieged nuieance, but becouse 
of the degire to avoid in pert, at leset, the future rental 
ebligntians of the Lexse, 


Also, the defendant failed to prove, by « pre- 
ponderance of the evidence, that the landlord, either expressly 
or impliedly, sanctioned the alleged misconduct of the other 
tenants. Yor the defendsnt, caphasis is placed upon the 
@une of Hartenbnuer ». Brumbaugh, 330 111. App. 326, but in 
thet case the evidenes shored that the landlord knew that 
ports of the premises were used for purposeea of prostitution. 


in our opinion, the judgment of Nowember 19, 1926, 
that the plaintiff take nothing by hie suit ic senifestiy 
ageinet the veight of the evidence, ‘that judgment, therefore, 
is reversed and judguent entered here im fever of the plain 
tiff in the cum of $350,600 and costa. 
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CHARLES J. RUQSELL, aseignee of 
REALTH INSTITUTE, Incorporated, 
Appel lant, APPEAL FROM 
ve BUMICIPAL COURT 
7 oe Chi ganas, 
WILLIAK BILMLOM, 


Opinion filed Nov, 23, 1927, 


BR, PRESTGING SUAPLGR FAYLGOR delivered the opinion 
ef the court. 


On September 21, 1925, the plaintiff, Kealth 
Institute, Incorporeted filed its statexent of cleim in 
the Gunicipal Gpurt of Ghiesge, alleging that there we 
due from the defendant, Filliam Billen, the eum of #2318,¢0, 
for wedienl attendance, advier and wedieines given and 
furnished ni the special inetence and request of the defend- 
ant, fhe atatement of claim aleo recited that there was 
was Gus the plaintiff fros the defendant the eum of $218.00 
upon an acouunt etated between them on April 28, 1235. 


On Getober 39, 1925, an order wae entered by the 
court, giving the plaintiff Leave te increase the 24 damnum 
‘oe the eum of €418.00. 


Oh march 15, 1996, an order was entered restoring 
eértain lost files, fhe lest files were stated, in on 
affidevit by the attorney for the plaintiff, to ve one aliss 
summons and three plaries suanons, 
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On Apwil 3, 1926, the defendant wae duly served 
with & sumeons, and with & praecipe, with the atatement of 
@Glaim end effiderit ettached thereto, 


fm April 7, 19296, the defendant ¥iliiem Dillen, 
entered bis appearance, and on april 8, 1926, on sotion 
of the defendant, it wan ordered thet the time te file 
an affidevit of merits be extended ten days from april &,. 


Om April 20, 1938, the defendant filed an affi- 
Gavit af aerits, in which he set forth that he wea not ine 
debted to the plaintiff in the sum of $419.06, oy any cum 
whatever for medien) attendances, advice and medicines, and 
denied therein thet he had an socount with the plaintiff 
on May 15, 1929, which he hed agreed and promised to pay. 


Oa Hoveuber 3, 1926, on order was entered, which is, 
in pert, ae follows: 


*Yow comen the plaintiff in thie omuse, the 
defendant being absent ond net represented end theré- 
wuon this eaue® comes on in regular sourse fer trial 
before the Gourt witheat » jury, smi the dourt having 
heard the evidence and the arguments of qounsel and 
being fully advised in the premises, enters the fol- 
lewing finding to-wit: 

& Go finde the iegues agrinet 

the defendsnt William Dillem, and 

assesaes the piaintiff's damages st 

“ gum of four hundred eighteen and 

mies —* seat en the’ tus preecedings 

@ Ga * on 1 er 

hereim, it is — * 4 | the Gourt that the plain- 
tiff have % on the fi herein and that 
the plaintiff have and recorer and from the defend- 
ent, Siliiam Dilion, the —— of the plaintiff ameunt- 

to the gun of Four Eighteen and 100 Sellars 
($418.00) in form as aforesaid assessed, together with 
the eoeta by the plaintiff herein expended and that 
execution iasue therefor.® 


Om Hovenber 6, 1926, the original plaintiff, 
Health i,stitute, Inc., sold and aseigned ite juéguent to one 
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Charles J, ftuseell. 


Op, December 31, 1926, Gumel L. Gohen, attorney fer 
the defendxmt, served notice on the plaintiff, and on Becenber 
Pe BR, 1926, he soved to vacate the judguent entered on Hovenber 
% 1926, Attached te the order eas « petition, signed and 
sworn to by the defendont, 


The petition reoites, anong other things, that 
on Hecenber 16, 1926, on execution was served upon his, 
the defendent, und that the exeqution gave him the first 
knowledge he hed that a judgment hed been entered agkingt 
himg "thet on eeid November 3, 1926, he was physiceliy un- 
able to appear in ourt te defend the nbove eubt; that on 
said date he wee under the cure eof a physician for the treate 
sent of & severe evld;" *that be hae used due diligence in 
preventing thie petition immediately after the service of anid 
eteoution;* that he has a good defense te this suit upon the 
meorite to the whole of the plaintiff's demand; thet his 
defense is that be is net indebted to the claintiff in any 
sum whatever for wedionl attendanes, sévice and medicines 
furnished by the plaintiff, and that at no time did he edit 
that he owed the plaintiff the ascunt set up in the plaine 
tiff’s etetenent of laing thet the pleintiff caused to be 
filed two stetements of claim, the first dated September 
41, 1926, alleging that the defendant wes indebted toe the 
pleintiff in the eum of $218.00; and the second, filed 
Waren 13, 1926, alleging thet the defendont was indebted 
to the sleintiff in the eum of $418.56, 


On Secomber 22, 1986, the court gremfed the 
motion of the defendant and waonted the judguent entered 
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ageinet the defendant on Hovember 3, 1936, This appeal 
is from the order vacating that judgment. 


As the aotion to vaonte wae not mede*ri thin 
thirty days after the entry of such judguent,* (Ginp. 37, 
Geo, 409, Ghili's Rev, Stete. of iy]. 1037) it sould not 
legally be vacated, save by apoenl or writ of error, or by 
a bill in equity, or “by a petition to said tmicipel court 
setting forth grounds for vacating, setting aside, er medify- 
ing the game, which would be sufficient to cause the sane 
te be vacated, set agide, or modified by «4 bill in equity,* 
and the question, therefere, arises whether the crounds set 
forth in the petition are sufficient, 


Ho brief hae been filed on behalf ef the defend- 
ant. In our judgeent, the facts alleged in the petition 
of the defendant were inaufficient to werrant the triel 
judge in veeating the judgaent. On april 2, 1926, the 
defendant wae duly served with a sumone, and on April 7 
entered hie appearenve, and, on hie aotien, on April 8, it 
was ordered that the time to file on affidevit ef merits 
be extended ten days; and on April 30, he duly file 4 
his sffidevit of merits, then, therefore, on Boveaber 3, 
1926, the cause was reached end duly tried, even though in 
the absence of the defendant, and without his being repre- 
sented, judgment wee then properly entered against hia. 
That being the etete of the recerd, at that tise, it is our 
judgment thet the defendant's representations af facts 
in his petition of Desember 16, 1926, in support of his 
motion to vacete, should be aueh as, if teken to be true, 
would show that the judgment wae inequitable, as the result 
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of fraud, seoldent or alsteke, ond wes not due to any 
negligever on the part of the defendant, price v. Eerie, 
ot G1., 207 Ih]. App. 128; Amorigam Gurety fo, v. Bliss, 
$14 ill. App, 483; Galley v. Bethis, 195 111. App. 17%, 

The defendant in hie petition stated that *he wae physiceliy 
umetble to appear in court to defend the above suit; that 

on said date he wie under the eare of a physician for the 
treatment of & severe cold.” The statement of the def onde 
ant thet he ene shysicelly imeble to appear in court is 
merely * etctenent ef hie spimion, if he had been examined 
by & physicicn end had eteted the feet im hie petition, and 
that the physician, naming him, hed certified that he, the 
defendant, wae ghysicelly uneble te acpesy in court, and 
had attached the certifieste to the petition, it sight 

have been sufficient for the court, soneidering the wetter 
in en equiteble way, to exersise its diseretion in his favor, 
In cur! judgment, what ic stated in the petition ae to hie 
physics] condition snd bie health is titegether tee general, 
We knoe of no case which helide thet such geaemelizsations 
aad such ere matters of opinion without mere, are sufficient, 
im and of themselves, to establish euch an equity in the 
defendant's favor as to justify a trie] judge, in the proper 
exercise of a sound diserstion, to Tacate * judgeent. 


In cur opinion, the court was sithout jurisdiction 
on Becamber 22, 1936, to entey an order vacating the judg- 
mont of sovember 3, 1926. That order, therefore, venting 
the judgment entered o.ninat the defendant, fitliaa Dillon, 
for $410.00, will be reversed and the couse remanded with | 
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directions to expunge the ord-r ef Decesber 22, 1946 
from the record, 
REVERBES ARO ARWANDRD BITH DIRECTIONS, 


HOLDOM AND BILGOM, Jd. GONCUR, 
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GORA F. YENNER, 
a⸗ APYRAL FRom 
v. SUPERECR GOURT, 
GOR GOUNTY. 
| om ¢ e+ al 
peak of Joan B. ROWE, 
Receiver, 


Opinion filed Noy. 25, 1927, 


UR, PREGIBING JUSTICN TAYLOR delivered the opinion 
of the conrt. 


This is sn apoeel by a receiver, Jonun 5. Rowe, 
appointed by the ocurt in a proceeding te forecloes a 
mortage, from & deoree of the Ghenerlior entered on 
danuary 81, 19287, which ordered him to pay to the som 
gleinent, Gora F. Yermmer, forthwith, to apply on 5 Geficiency 
deeree in her faver, the sum of $681.19, end provided that 
if the reesiver made thet paysent, 4 oertein rule to show 
caupe fo0ld be diemiesed sithout any mmishment being imposed, 


in our Judgment, the order of the court apoesled 
from - which orders him to pay over as receiver a certain 
sacunt of money to s partigular party te the litigation, 
end if he dees so, he shall be relieved, without punishzent, 
from = rule t6 show couse, - is interlocutory. 


Evidently, it eae the intention of the chancellor 
to give the receiver en opportunity to pay over the aoney 
forthwith, ond seanwhile te held ever him the rule te show 
enuse. The order as made may have been entirely justifisbdie, 
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the court said, 


“There is no finel oe on this finding. 
ie eudt of the oompany 

or show oxuse why he should not be punished for 
failing te @6 ee. Ue say shor saple cause, but | 
if he shall not do so, yet it cannot be said that 
there ie eny finei judgeent sgeinet him, fhere is 
no fine imposed, ne imprisonment ordered, The judg- 
ment of the court om this contempt is es yet un- 
spoken, The order is Ly po ae ae age and dé3w 
temuines nothing finsily ae acaiagsé the plaintiff in 
error. it is not, therefore, subject to review on - 
error or appeal, and it follows that the writ of 
errer muat be diemisesed, * 


Likewiee, in the enes of Hoiwen v. Yokwen, SS M11. App. M0, 
the qourt held that an order lacking the eleuent of directing 
punishoent, cither by fine or imprisonment, is not « final 
order, but purely interloeutery and not reviewable, in Grane 
Vo gewett. 72 112. App 168, the court said, concerning an order 
directed to & receiver, 

*3t amounte merely to an erder to surrender the 
ogg 4 of the fund te ancthey officer ef the court, 
vis. the clerk, and concludes with an intiseation that 
4 the order be not complied with by a day certain 
the court fill them treet the receiver ag in contexpt, 
fat in such event enother order fixing the sunner and 
tera of commituent would be steus evident, 


and that such further order, and not this order, would 
be the final order of conniteent, seems @qualiy elesr,* 


Gthery cases iliustreting the subject are the fel Lowing: 


Seti vw. Lehmenn, 176 Ti. App. 38 
Delten v. Jiuser, ist fii. DP. abo. 


for the reasons steted, it follows thet the erder 
appesied from not being final, and therefore not esubject te 
review, the appesi must be dississed, 
&PPEAL DICKINGES, 


HOLDOM AH) WILSON, Jd, SORCOR, 
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GREEAY IKLD BROTHERS CLOTHING 40., 
& gorporation, ) 
aupellee, PRAL FROM 
pt MUNICIPAL COURT 

: or ‘ 
it, A. KANOTEINER, bane 

Appellant. 


Opinion filed November 23, 1927, 


BR, PRESLGING JUGTIC“ TAYLOR delivered the 
opinion of the court. 


Tiie ia « fourth cleea section brought in the 
Wunieipel Court on Way 15, 1926, by the plaintiff, Greenfield 
Brothers Glothing Go., aginst the defendant, #. A. Eansteiner, 
for an slleged debt of $45.80 for goods sold and delivered in 
the fa11 of 1922, 


Ga January 3, 1927, « judgment, by default, vas 
entered in faver of the plaintiff, 


«hr damuery 13, 19827, a motion by the defendant 
te yvacete and set aside the default aad judgnent of January 
3, 1997, was overruled, 


On dnawery 24, 1927, another action by the defendant 
te vacate and set aside the default end judguent wan over- 
ruled. This sppeal is from thet order, 


Ho brief hee been filed on behalf of the cleintiff. 


the transcript of reoord ia per praecipe, and 
contains copies of four affidevita, one each by the tro 
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meubers of the firm of Garpenter & Grant, atterneys for the 
defendant, end twe by the defendunt. two of the affidavits, 
one by Grant and one by the defendsnt, were used in supcort 
of the «ction of Jenuary 13, t veeate the judguent, and tro 
of them, one by Carpenter and one by the defendant, were used 
in support of the ection of Jonvary 14, for a similar purpose, 


We have exnmined the affidavite and de net feel 
justified in eoneluding that the trial judge erred in refusing 
to vacate the judguent. The satter was evidently before the 
trisl judge twice, and on both cecssions he refused to grant 
the motion to veente. The gravemen of the affidevite in 
®uppert of beth wotions is, in reality, an admission of « 
lack of diligence, ‘the sere fact thet the atterneyae for the 
defendant had three cases on gall in the Wunicinal eourt 
at 9:30, and one esse on onl) in the Cirowit Gourt at 10 e!elock, 
and one G&e@ Of Gall in the Frobate court at the same hour, 
ia no justificetion, in ond of itself, for a failure to be 
present before the trial judge in thie case when 1% was oalled. 


fo recognize and give effect to the defendant's olsin 
for = vaention of the juwigeent, based on the grounde set forth 
in the affidavits, would be @ dangeroun precedent, and tend to 
still more deley in the adainistration ef justice. 


The judgment will, therefore, be affirmed, 
AFP TRUE Be 


HOLDOM ANG FILSON, JJ, ONOUR, 
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HARVEY B, Galire, 


al — APPRAL FROM 
%. if MUMIGIPAL cowRT 
OF GuraAao, 
IShAG GITELSOM, 
appellee, 


Opinion filed November we, 1927, 


BR. JOCTL OR BOLGOM delivered the opinion of 
the court. 


Thie fe an aetion Brought on 2 Lesage of on aparte- 
ment ine building at nuwber 1030 Hyde Park Soulevard, 
Chicago, I is for rent for the months of October, Seveuber 
and Geoenber, 1925, sad January 1926, at the rate of $136 
monthly, plus @50 attorney's fees, fhe lease contained 
a power to confese judgeent for any rent due, and om January 
39, 1926, & judguent thereon for the four sonthe’ rental, 
aforesaid, with $50 attornasy's fees, wee entered by con- 
fession for $570, that judgwent was opened on the sotion 
of defeniont, and he wae let in te plead, in the meantine 
the judgnent standing ae seeurity for the debt. 


On & triel before court end jury there wns a 
jJadgment for the defendant. 


befendant urges for effirmance that he was cone 
etructively evicted from the leaged premises; that hie lease 
wae surrendered with the consent ef the plaintiff by parol. 
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Pisintit?y chelienges the foree of these cone 
tentions and urges for reverse that there wee na cone 
structive etiction ef defendent, ani thet there was no 
legsl surrender of hia lease, 


fhe faote are not complicated, They ere sub- 
etantielly that the spartsent leased by defendant was in « 
new building containing 33 apartments; that im due t§meche. 
moved into the spartsent which he leased; that on June 4, 
1885, in the inside entrence te the floor on which his apart 
ment was, he was by a robber despoiled of 2566, which ths 
vobber touk from his pereon; thet the robber bad gained 
aecess to the invoer ent¥anes becouse, ac he says, the ineide 
hell door wae careleesly snd negligently left unlecked; 
that on the following morning he requested the ngonte of 
defendant to piece an iven protection over the two glass 
panels 5 inches x 10 inches, in the door entering inte 
defendant's apartment from the hallg thet he feared burglars 
Would enter through the glses panele umles« the iron pro- 
tection wes installed, and thet thereafter om August 16, 
1926, in the absenee of defendest and hie fesily burglars 
aié enter bis apartwent and curried avray therefrom hie pre- 
perty to the value of @4,000, and thet the burgers obtelmed 
entrance by bresking the axvell glase panele; that defendant 
charges negiigence sasinet plaintiff for not providing the 
iron protection requested by defeninat, ond he tlee charges 
that the lighte in the front hell and the front court of the 
apartaent building were net kept burning, thie in defiance 
of @ olty ordinance und of bis request; thet he had a come 
véeresntion with one of the agente of the building, in vbich 
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he offered to pay the rent, $130, for septeaber 1925 in 
full satisfaction of any further rent which might secrue 


under the lease, and that on Cetober 14th thereafter he 
a14 sendes check for seid $130 to plaintiff's agents, ond 


that the agente said that they were willing te release 
him from the lease, 


it is heard for ws to understend how the land- 
lord oan be blamable and legally liable for defendant's 
lose of $2506 at the hands of « holdup man, or thet the 
plaintiff wee vesponeible for some one burglariously 
entering hie apartment during hie absence and carrying 
away $4,000 of bis property, it is no where in evidence 
that the haliwsy entrance of the deor entering the epartzent, 
which defendant leased, wes im any different conditien or 
position than it wae when he rented the sparteent and signed 
the lesee therefor, fhe landlord wae not bound to aske 
structural changes in the building at the request of the 
tenant, The aote aforesaid did not in cur judgment con 
stitute © constructive eviction, 


The contention ef the defendant that there wag 
an agreesent beterecn bimaelf and the agente that the Lease 
should be surrendered on the paynent of the Seoteaber reat 4 
is denied, and there is cogent documentary evidence support- 
ing euch denial, 


On duguet 22, 1926, defendent wrote the plain- 
tiff's agente es fol Lora; 


* W411) you pleage gub-leaee third sporteent, 
1030 Ryde fark Sowlevard, new oceupied me. You 
eam have possession Tuesday, fept. 2nd, 1935. By 
giving thic uttention you will confer a faver,* 
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The agente replied te this under date of Septeuher 
1, 1926, in which they stated that they head a proposition 
. %6 rent the apartment for the Galenom of the term April 36, 
1986, for which they were offered $126 a month fron October 
i. 1885, und they stated Af the preposition sas accepted de- 
fendant would have the feliowing peyeents to aake in settle 
ment, via., septenber rent, 76 difference betveon Bis rent 
sad that offered by the proposed gub-tenant, end the heal 
Ketate Hoard charge of $33.40 fer transferring the lease, 
fhe record is silent as te defendant's making any reply 
te this letter, 


There is no evidence in the record thet the agents 
hed any authority from plaintiff to accept 2 eancellation of 
the lease, and without such suthority the rent coll eating 
agente would bave no right te consent to the cancellation 
ef defendmt's Lease. 


in Morris ¥. Zsyier, 199 Ill. App. GGB, i¢ wee hela 
&e & antter of law that *the agents eoul4 not without express 
authority from their principal chenge any provisicn ef the 
leace*, and in thet case as in thie *such eutherity was not 
proven, * 


tn Morgen vy. Cook, 813 ibid 172, the court said 
im Heyner ¥. Spith, 6% Til, 436, the court approved of the 
rule that 2 conatructive eviction cust be ‘senmething of a 
grave and permanent cheracter done by the Landlerd with the 
intention of depriving the tenant of he enjoyment of the 
demised prenises,'* This is reasserted in Keating v. 
Springer, 146 ibid 481; Serrett v. Joddie, 158 ibid. 479, 
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and Bubens v. Hil}, 215 ibid 593, and as seid by wr. 
duatioe Kofurely im Yorgan ¥. Sook, supra, se we say 
here, “applying thie rule te the clreumetances of thie 
ease, it simnot reasonably be clained thet any conduct 

of the landlord indicated any intention to deprive def end= 
ant of such enjoyment,” 


the order appealed from wee in the following 


words: 
* entered on the verdict of the jury, 
that the judguent nst the defendant by confer 
ion of | be vaented and set acide 


plaintiff hie ** expended and thet Saneathen 
fhe judgment last quoted is reversed an‘ the cause 
is remanded to the Wunieipel Court with inetrhetions to ex- 
punge thet judgeent from the record of the “umicipal Gourt, 
aed te reinstate and pat in full foree and effest the judge 
went against the defendent by confession of January 29, 1926. 


REVERSES ABD AEMANDED ITH DIRLOTIONS, 


TAYLOR, Pe J. AND WILGON, J, CONOUR, 
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EOWARD J. ROVILLE, & minor by 
Mharles Rouille, his next friend, 
Appellee, APPEAL FROM 


SUPERIOR COUNT, 
COOK COUNTY. 


Ve 


RIVERVIEW PARK OO. (A corporation), 
Appellant. 


Opinion filed Nov, 23, 1927, 


MR. JUSTIC? HOLNOM delivered the opinion of 
the court. 


This onee and fio. 31675, Horace G. Gurley, e 
minor, vty Jennie T. Gurley, hia next friend, v. appellant, 
were fried as one conse in the Supericr Gourt, ond the 
verdict and judgment aré for $2,000 in each case, and in this 
court the two gases heave been consolidated for hearing 
and have been heard upon one record, one abstract, and 
one set of briefs, so thet this decision is appliceble to 
and becomes the deoision in @ach ease, The foregoing 
status is created by the agreement of all the parties, 


The declaration in each case consists of three 
eounte, The first charges that on June 30, 1925, defendant 
owned and conducted an amusement park in Ohicage, and that 
one of ite departments was oslled the *Bug House’; that 
the public were invited to the Park, inoluding the * Bug 
House"; that on June 20, 1925, plaintiff, who was & member 
of the public, entered the Park and "Bug House" at defend= 
ant's invitation; that while plaintiff wis in the "Bug 
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House* in the Park, the defendant, by ite servants, ete., 

who were acting Within the ecope of their employnent, 

with force and arms, made an agaeult upon the plmintiff, 

and wantonly and m@liciously etruck, beat, bruised, wounded, 
and illetreated him. The second count was substantially 

the same ag the firet in its averments with the addition 
thet the defendant then and there imprisoned the plaintiff, 
and detained him in prison or elsewhere without reasonable 
or probable cause, fhe third count in its inducement was 
substantially the same se the firet and second, with a speci- 
fie averment that defendant imprisoned plaintiff in said 
*Bug House" end elsewhere in said Park for the spaceoof orm 
hour, and foreed plaintiff from seid Park into the publie 
street and to go into and along divers publio streets to a cer 
tain police station in Ghionge, and there imprisoned and 
detained plaintiff at said police station without any 
reasonable or probable cause, and that thereby the plaintiff 
suffered serious injuries as alleged, 


fo this deelaration defendant filed four pleas, - 
first, the general issue; second, self defense, and third, 
alleging that plaintiff sade a great noige and disturbance 
ageinet defendant's will, andgreatly disturbing end dice 
quieting defendant's patrons within the said "Bug House"; 
that defendant requested plaintiff to cease such disturb- 
anees and to depart from said "Sug House*, and the plaintiff 
refused so to do, and thet thereupon defendant in defense of 
ites possession of ite "Bug Houne®, by its servante, laid 
hands upon plaintiff to remove and did remove said plaintiff 
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from snid “Sug Nouse*, and that because plaintiff resisted 
and agenulted defendent’s servants, they did defend them 
selves and did necessarily and unavoidably strike, beat, 
bruise, wound and ill-treat the plaintiff, doing no un- 
necessary damage to him. The fourth plea is stbstantially 
the game ae the third, with the additional averzent that 
defendent gave pisintiff into the cherge of one Fred Kenper, 
@ police officer of the city of Chigago, end thst said Kemper, 
aa such police officer, in discharge of his duties, took 
the plaintiff inte quatedy and conveyed him to a certain 
police atation in said city by means of which plaintif? 

wee imprisoned and detained in said police station, 


To these pleas plaintiff filed general replication, 
Defendsnt argues for reversal (1) that a master 
is not liable for a personal sesault committed by hia 
servents where the same is not within the seope of the 
servant's employment; (11) the refusal to give certain 
instructions tendered to the court which it contends correct- 
ly stated the principles of law applicable to the facts in 
the case; (iii) that certain rulings by the court om evidence 
were erroneous and prejudicial; (IV) that where a corporae 
tion employs & special policeman, sworn in by the city, 
and pays him, the corporation is not responsible for his 
nets in making an arrest ae such police officer. 


It is not questioned but the plaintiff wae 
lawfully upon the prenises of defendant, and lawfully taking 
part in the emusenent furnished by defendant in its Park, 


Park was an extensive 
ineluding the so-called *Bug House’. The 
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place, and was patronized by large numbers of people; 
that it employed about 1500 persons; that the seecebbed 
"Bug House" contained * variety of amusements, among 
which were slides, which extended from a platform about 
20 feet above the ground floer and ran to the ground 
floor, These slides were pepular with patrons, including 
men, Women end ehildren; thet defendant had attendants 
pleeed both at the top and the bottom of the slides; 
the employees at the top attended to seating the people 
in the slides and regulated the use of the slides, and 
those at the bottom assisted the people to their feet, 
end othervrise regulating the sttendance of patrons when 
they arrived at the foot of the slide, 


It is in evidence that on the evening of the 
aseeult and imprisonment of the plaintiff, he was 18 
years of age and in company with Horace G. Gurley, who was 
19 years of age, and three young ladies, visited the Park; 
tickets were purchased and surrendered at the gate; these 
tickete entitled plaintiff and thoee persons with hia te 
partake of the amusenents in the Park, including the 
"Bug House’; in oourse of time the party entered the 
"Bug House", and after taking in several of the anusdnents 
found in the *Bug House* Gurley went on to the platform 
with the purpose in view of going down the slide, Rouille 
and thee three young ladies remaining on the ground floor; 
that a guard was atationed at the top of the slide to tem 
porarily prevent its use while it wae being waxed, It 


appears that while Gurley wes woiting to use the slide e 
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young man, in no way connected with plaintiff or his party, 
wished to use the slide, but the attendant refused to pere 
mit him to do so; that thereupon a freeones occurred, in 

which the young man and the attendant came to blows; that 
Gurley started shead to another slide intending te go down 

it, aad as he approtebed this slide he was assnulted by an 
attendant who stood at the head of that slide end was knocked 
dorn, and he and the young man firet mentioned were thrown 
down the slides; that when Gurley was thrown doen the 
attendant at the top of the slide blew a whistle to attract 
the attention of the defendent's servants at the bottom 

of the slide, and when Gurley resched the bottom of the 

slide he was seized by defendant's employees and wae sgnin 
agenul ted and was dragged to the controller room, a small 

room from which #11 the machinery wae operated. At this 
point Rowullle eame up, inquired about the trouble and several 
of the sevvents of defendant assaulted him, end he wae dragged 
to end iaprigoned in the controller room for about twenty 
minutes end was severely beaten by the servants of defendant 
while in the controller room, Gurley endeavered to escape 
from the sesmulting ewployees, who ran after him and caught 
him, and he was agein beaten and dragged back to the controbler 
room, where he was kept for some time, until the arrival of 
two policemen, who took plaintiff and Gurley to the police 
ben@quarters in the park. They vere kept there for some tine, 
and until the city police patrol wagon arrived, in which they 
were taken to the Robey Street police station, # police station 
of the Gity of Chicego where they were detained for some 


noure and then released, 
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There was no error in the court's refusal to pere 
euptorily instruct « verdict for defendant at ites request. 


We hold that defendant by its plea of the general 
isaue edmitted possession and operation of the Perk and 
*BSug House", and that the attendants in charge of same 
were its servants, To put in issue the ownership and operae 
tion of the asusenent park and the *Bug House", it was 
necessary for the defendant to file & special plea deny- 


ing the ownership. 0,U.%.00, v. Jorke, 227 111. 95, 


Yurthermore it appears that defendant's counsel 
in his opening atatenent to the jury admitted in effect 
that the persons who committed the assault upon plaintiff 
were its servants, and euch admission obviated the necess- 
ity of the proof of suck fact. 


In Qscanyen v. Arms Go., 103 1.8. 361, Mr. Justice 
Field, skid that “the power of the court to act in the 


disvosition of a trial upon facts coneeded by counsel is es 
plain as its power to act woen the evidence produced.* 


However the record has convincing proof that 211 of 
the peteonsa who took part in the agseult upon plaintiff and 
his imprisonment were servants of the defendant, and thet 
most of then were in oberge of the slides in the *Bug House", 
The proofs abundantly sustain the contention that the 
assailants were empleyees and attendants at the defendant's 
amusement park, ond demonstrates that they were, when they 
assaulted Gurley, employees of defendent, and were acting 
in unison, one set at the top of the “slide® and the others 
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at the bottom of 1%; that those at the top gave the signal, 
& whistle and e® verbal outery to catch Gurley, which signale 
were heeded and Gurley was caught and assaulted by beth sets 
of defendant's servants, and imprisoned, first in the 
controller room of the*Bug House", second in the Park 
Police Station, and third st the febey Street Station, 

where he was subsequently released, These assaults and 
detentions were unlawful end without any legel process 

or complaint. The unity of action of the aseailants of the 
boys is ecnvincing evidence not only of their employment, 
but that they were attendants on the petrens of the Park, 
whose legal duty it wee to protect such patrons, inclyding 
the plaintiff, 


The distinction in all of defendant's cases cited, 
ig that the employer of the assaulting servant is not bound 
to protect the agcaulted plaintiff, as was the duty of the 
defendant's servants in the cease at bar. It is a general 
rule of law thet comuon earriers, inn keepers, serchenta, 
managers of theatres, and othere who invite the public te 
become their patrons and guests, and thas submit their pere 
sone), safety and comfort to their keeping, owe &® more special 
duty to those who may accept such invitation, such patrons 
and guests have a right to expect that they shall be pro= 
tected from injury while present on such invitation and 
partioularly that they shall not suffer wrong from the agents 
and servants of those who heve invited them. fgilroad Go. ¥. 
Flexman, 103 I)1. 848; Golleghan v. Harvey, 225 ll. App. 353. 


In the latter case the court said, "In this onse the rights 
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of the plaintiff were grossly invaded by bie arrest end 
incarceration at the police station without complaint or 
warrant end contrary to the law, The employer must be 
held responsible for the wrongful act of hia servant 

in violating the duty which the proprieter of 2 hotel 
owes to one of his guests," 


fThie doetrine is equally applicable to the patrons 
of amusements parks, where the public are invited and an 
entrance fee charged. 


In Davis v. Tacoma F 38 tach, 203, the 
court said, "Every person not belonging to 2 proscribed 
Claes hes a right to go to any public plase, or visit a 
resort where the public genere#liy are invited, and to 
remain there, during all proper houre, free from molestae 
tion by any one, so long se he conducts himeelf ina 
decoroun sami orderly manner, fhe right to freedom from 
mOLeatation extenés not only to freedom from actual vio~ 





lence, tut to freedos from insult, personel indignities, 
or acts which aubject him to humiliation and disgrace, and 
‘any one guilty of vicleting sny of these rights is liable.* 


In Boswell v. Barnum & Bailey, et al, 135 Tenn, 
35, the oourt held that as = legel duty the proprietor of 
& place of smus@¢ment is required to exercise civil eonduct 
torard those be permita to enter and remain on his premises, 
For ® vrepch of such le gal duty an aetion will lie; and said; 
“the servants of the plaintiffs in error in thés case, no 
doubt acted in exetas of their euthority, but they rere 
ushers, charged with the duty of assigning patrons of the 
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oirous to seats and were undoubtedly acting within the general 
seope of their authority,* 


4 sufficient anewer to the contention that the 
aaseulting officer was @ city policeman is the fact which 
the officer himself testified to, thet on the hight of the 
occurrences in question he was in civilian clothes and had 
hie police badge with him as he always carried it; that 
whenever he bed a ehance te go to Riverview Park he rent, 
"and they paid me $3.60 & night." Therefore this police 
officer was not on duty ea 2 police officer of the city of 
Chicago, He was on duty at the amusement perk in the empley 
and pay of defendant for the time being, This officer was 
asked and enswered the folioving questions: 


*Q. You didn't sce these boys do aaything in 
the Bug House? A. The fight was over, @. You didn't see 
them violate any law, did you? A. Ho, sir. & You were 
told by the authorities to take them te the police station, 
weren't you? A. Yes, sir. Q. These men in the controller 
room told you to take theese boys to the police station, 
Gidm't thep? A. Well, yes. @. And you bad not seen the 
boys do & thing, had you? A. No, the fight was over, 

Q. You took them to the police station becsuse the man 
in the controller recom teld you te do so? A. Yes, if f 
4id not, I would heave got into troublei* 


This efficer was ot the tise of the imprisonment 
of plaintiff eff duty so tc speak, ee a city policeman, and 
on duty as & police officer for the dofendent at its anusee 
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ment park, 


The offer by defendant to prove by the record 
of the iunicipal Court thet Gurley, at some time prior te 
the oocurrence in question, was convicted in said court 
of an pesnult and battery, was Fightfully denied by the 
eourt, The disposition of Gurley was neither on issue 
by the proceedings or proofs. It wae solely an attempt 
to impeach the veracity of Gurley as to immaterial matters 
brought out on cross-exanination, 


The testimony of Blenche Bilek, taken by stipula- 
tion, was not read in evidence at the trial, and therefore 
is not in the record or before us for revier, 


It is also argued for reversal that sone of the 
witnesses, againat the objection of defendant, testified 

te & gonelusion that the persons in charge of the slides 

at the tiae of the occurrence in question were *attendantes", 
Ig some cases the objection was sustained and in others the 
witnesses explained their conclusions by deseribing the 
actions of some of the so-oxlled attendants, which tended 
te prove that such persons were attendants and e=ployees of 
the defendant, The court did not err in these rulings. 

It stands to renson that the asesilants of plaintiff, the 
servents of defendant, 4id not act literally within the 
scope of the authority of their employment when they 
aesnulted the olaintiff’ in the sense that there were employed 
for that purpose, but it being the duty of defendant to 

see to it that its emphoyees protected plaintiff, in failing 
80 to do defendent was guilty of such negligence as entitlee 
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plaintiff to recover. it was the duty of the defendant 
to protect the plaintiff from ese lt and iaprisonment, 
end in failing so to do it wes guilty of negligence, 


We heave onvefully examined 211 the other objections 
made to the rulings of the trial court, and without reciting 
them it is sufficient to psy that there was no reversible 
error committed in any of euch rulings. 


We have examined s)1 of the inetructions, both 
given and refused, about which defendant complains, and 
taking thea ag & series we held that the jury were sufficient- 
ly correctly instructed upon theilaw applicable to the facts 
in evidence, and that in the court's rulings on such instruce 
tions there wig no error of 2 reversible charactor, 


There ie no complaint regarding the amount of 
the judguent, Counsel for defendent in ite brief character- 
izes the assault on plaintiff as a “brutal” aseavult. It is 
apperent that the jury wee moderate in ite assesament of 
damages, 


Finding no reversible error in this record, the 
judgment of the Superior Gourt is affirmed. 


AYE TRUE De 


TAYLOR, 7.3. AND WILSON, J. GONCUR, 
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2461.4. 622° 
70 « 31675 
HORACE G. QUALEY, a minor by 
JEUNIE T. GURLEY, his next friend, 


Appellee, 
APPEAL FROM 


Ve SUPERIOR COURT, 


( QOOK GOURTY. 
RIVERVIEW PARK 60., (2 corporation), 


Appellant, ) 


Opinion filed Nov. 23, 1927, 


MR. JUSTICE HOLDOM delivered the opinion of 
the court. 


Fer the reasons atated in the opinion in case 
Gen, NO, 31674, handed down herewith, the judguent of 
the Superior Court is likewise affirmed. 


4FFIRSED, 


TAYLOR, P.J. AND WILSON, J. GONCUR. 
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joun u. a: | 
NELSON and yi ew Ge — Trustees 
doi business ae JOUN K, SUYTH TREST 


RETA 
APPOLLAMNes vron 
* MURICIPAL GouRT 
: or OY GHigsge, 
Appellee, 


Opinion filed Nov. 23, 1927, 


BR. JUOTICN HOLROM delivered the epinion of 
the sourt. 


in this cage sinintiffe only appear to support 
thie appenl, Oefendent ie net in court, either gro ge or 
by counsel, and no brief hes been filed im his behalf, 


in the triel eourt there wan firet on August 18, 
1996, a judgnent for #20 by confersion under & warrant of 
atterney contained in the lease @embeing the premises in 
question, being vent fer the aontha of June end Aly 1926, 
with €26 ettorney's feee edded. This judgment on motion ; 
ef defendant was opened and defendant let in te defend upon 
the merits, the judgnent standing in full force se seourity, 
On the seoond trie] befere the court there wae 4 finding 
and judguent for 156, ae rent dus for the sonth of June, 
the court holding that defendant wae mot liable for the 
duly rent, there was no defense sade to the June rent. 
¥rom this judguent pleintiffebring the record to this ocourt 
seeking & reverecl on the ground that the judgment should have 
been for the anount confeased, vir. $320, 
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The trial eourt placed ite finding on the fact that 
the demised premiees had been destroyed by fire on July 5, 
1926, and thet sonsequently no rent ves due for that month, 
Refendant sleao eontended in the trial court that the July 
rent was waived on oondition that he vacate the denised 
premiees at onee, which he imsiete he 414, This the pleine 
siffe deny. 


the lense provided thst the rent of 2160 per conth 
showld be poic on the firet dey of each and every month in 
advance, so that by this covenant of the leese the July rent 
wae due duly 1, 1086. it likewise appears fron the evidence 
that defendant did set vacete the rented premises until after 
cugest 3, 1996, which was after the term of the louse had 
expired. However, there wis in the lesee 4 olause permitting 
defendant te extend the tera of the lease for an ed4ditioml 
two years, and defendant availed of this provision by ciring 
a notice &® the plaintiffs on Secenber 3, 182%, ia writing 
of the exercise of such rigote. Defendant ales attacked 
the legality of the lease on the ground thet it was aot 
exeouted by cil of the plaintiff trustees. 


it is clear that no euch defense wis available > 
for the reason, naong others, that defendant enjoyed full 
possession of the premises during the wheie of the tera 
demiged, peid #11 rent thereunder in accord with the coven- 
ant to pey rent, wit: the exception omly of the June and 


duly rent. Fields v. Brown, 90 Ili. App. 195. 


It ie well settled that the lease is the seontract 
ef the pertics and tmt rent is payedie secording to its 
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terms. On July 1, 1946, the rent became due and payable 
and defendant wee Liswle therefor notwithstanding the 
destruction of the premises by fire five daye thereafter. 
it wae om acorued liebility and if it bad been paid pricr 
te the fire it could not have been recovered back fron the 
landiords by eult, Purthermore, defendant's defense is 
limited to the matters of defense set out in hie «ffideavit 
_ of meritorious defense and no defense is ande patting in 
question the validity of the lease under which defendant 
took possession, and without pretest or question said ail 
the rent exeept that of June and July, ond es to dune 
admite hie liability, 


Guerra v. Boece, 181 Ill. Ane SSS, and many 
other decisions might be cited te sustain this dicta. 


The fire covennat in the lease was te the purport 
and effect that upon the destruction of the premises by fire 
the term should cease and determine not that the idssee 
should be relieved from the payment of rent ecorued vader 
ite terms or that rent poid should be refunded, 


in Tepkovaky v. Hens, 64 111. App. 615, wnder o 

. @eVensnt to pay rent in advance, it was held that rent 

paid for « period after destruction ef the Leased premises 

by fire ovnld not be recovered back, The court said; * Gan 

&@ proportionate part of euch paynzent be recovered beak? We think not. 
fhe contract of the parties ought te govern.* The risk 

ef destruction of the leaced preuises by firs, the sourt 

held was defendant's, suying: “As we view the ease, the 

risk of the lease being terminated before the time excired 
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ake 
for which rent wae paid, eos upon the party paying.” 


in E@lix vw. Griffiths, 56 Ghio St, 38, the court 
eeid; *as to the monthly ineteliaents, the contract is 
entire; and we think that there an instsliment wee once 
peid, in conformity with the terms of the contreet, it be- 
coms the soney of the lessor abeclutely, and wae net subject 
to be recoversd beck at the election ef the Leaser,* 


in yeres v. Lyons, 92 0.0.9.8. 1%, the rent wee 
payable querterly in advance, it was likewise provided 
thet if the premises vere aecidentally destreyed by fire 
rent should oease, The preaises were destroyed by fire 
six dsye after the coeuencement of a cuarter, end the 
Ganadien court held that the landlord was entitled te 
recover the quarter's rot notwithetanding the destruction 
ef the demined premiser by fire. The court held thet the 
Lessor was not only entitled to the rent but could have 
distrained for it. 


in Serner ¥. Endupn, 49 Acyl. D1¥, 145, the court 
e2id: "if by the terme of the lense rent ie te be paid im 
advance, the tenmmnt cower under the abaclute engegonent te 
pay it on the day fired, 224 he ie net relieved from that 
eagagemertby the fact that the property is destroyed by 
fire, ard he is lisble te may the ront due in advence, even 
though the destruction takes place on the very day it fells 
@us.* This opinion was effiraed in 167 4.7.811. There are 
many Other reported eneee to the like effect. 


For the foregoing rencens the judgeent of Sevember 5, 
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1926, involved in this s»peal is reversed and the enuse 
remended with inatruetions to expunge the same from the 
record of the Municipel Geurt, and te minstate ite judge 
ment entered on August 18, 1926, by confession for $320 and 
GOSH. 


REVERSED AN PRMANDED 81TH DIRTOTIONS. 


TAYLOR, Pod, AND BLLGON, J. CONCUR, 
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MARTIN POTOKAR, 
appellee, 
APPEAL PROM 
Ve SUPERIOR COURT, 
GOOKk GOURTY, 


NIAGARA ATHLETIC GLB, 
& GORD 


* 


Opinion filed Nov. 23, 192%. 


MA, JUOTIGER HOLGOM delivered the opinion ef 
the eourt. 


The plaintiff has failed to fellow this appeal. 
There was « trial before court end jury and = werdict for 
6974.75, won which after overruling actions for a new 
trial ond in arrest of judgeent, the court entered judge 
ment, and defendant appeels,. 


fe Gueetions arise wpon the pleadings. It is 
therefore wnneceseary to discucs them aa the points in 
contzoversy sufficientiy avresr from the following state- 
ment, 


It appears that plaintiff and defendant beth 


orned Vacant lend on Leiend avenue, in the Village ef Lyons, 
Gook Gounty, With the consent of the Village plaintiff had 
inetslled sewer and water pipes in front ef the lend of the 


parties, and plaintiff claims thet defendant agreed te pay 
ite proportiensts «hare of the cost of that imaproveaent. 


Et eppeare that plaintiff preeured the work to be done at a 
eost of much less than it eoold have been done in the usunl 


course under the direction ef the Yillage snd the levying 
of end ecliecting the weusl special agsesencats therefor, 
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the reo) bone of contention of defendant in thet 
it never agreed to poy for the instelling ef the sewer and 
water pipes in front ef the tend, 


it ta true, se contended by defendent, that the 
evidence reonrding ite sgreecent te pry ite share of the 
eoat of the improvenent ond ite Liability therefor is 
*highly oontradictery*. Horever thet my be, there is 
plenty of evicence proffered by plaintiff whieh, if the 
jury believed in preference te the evidence of defendant, 
justifies their verdict. 


Phat the watter was Gisaugeed many times with the 
officers of the lub, including its president, and at meetings 
where many of the Glub members were present, is net denied, 
That the sewer end water pipes were inetolled in front of 
defendant's property is not denied, end that shether defende 
ant peys therefor or not, it hee the benefit of the improvexent 
to ite property. it clearly appeara frou the evidence that 
the president and ether efficers and sany mezbers of the Gub 
had knewledg of the putting in of the sewer and water pipes, 
ead thet nene ef then made ony protest egcinst the installe- 
tion, a» the work oregressed, end have adventaged of the benefits 
thereof to ite land ever since, and still enjoys the advant- 
age to ite land flowing from the installing of the sewer and 


water pipes. 


John H. Buck, one of the attorneys for the defendant, 
testified upon the trial in ite behalf without withdrawing hie 
appearance as such atterscy, He still appetre as counsel with 
his associates on the record, brief and abetract filed in this 
court. This ws contrary to legel ethics, The jury sight 
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therefore have concluded from his dual relationship to the 
ease that his testimony was unworthy of belief snd gave but 
Slight or no eredence to it. The mtetending feature in the 
case ic the undenied fact that the sewer and water pipes 
were built Fithent eny protest or objection from defand= 
ant, and that its property enjoye the benefit of those in- 
provecente, We think from #11 the evidence the jury aight 
well conclude, that with defendent's consent, the improvement 
wes installed, the benefite ef which it etill enjoys, and 
thet it is in sonmsequence linble te pexy slaintiff therefor, 
There is no serious dispute regarding the justneas of the 
auount ef plaintiff's olaia, or ef the exqunt of the judge 
ment, if defendant is legelly liebie to pay it. 


The only errors in provedure argued by defendant 
relates to the giving of te of the instruetions preffered by 
plaintiff, one ef which wae sedified by the trial judge. Ge 
have scanned these instructions with muck vere, aud ag applied 
to the facts before the jury we find that they stete ecouratee 
ly the law which the jury should apply te the facts before 
them, fhe modification ef instruction Ho. 3 by the trial 
judge wae oo efficient eorrestion thereof to any infirmity 


“ apparent in it before such modification, 


Finding no reversible error in the record before 
we, the judgment of the Supericr Geurt is affirmed, 
APF IRME b 
TAYLOR, Ped. AND WILEON, J. OONCUR. 
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Appellee, 
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SUPERION GUAT, 
COOK QOUNTY, . 
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CHIGSCO BUSTWESS MERS RACING 
ASSOCIATION, & corp., 


Appellant, 


whe JUOTIGE POLDOM gelivered the opinion of 
the court, 


For the reacons eet forth im case General umber 
S17i8, Harry ftancate v. Ghicage Businese en's Racing 
Astociation, the jucgeent in thie case is reversed and the 
eause femanded for a new trial, 
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LOUISE IANKOMA, 


Appel Lee, 
APPRAL FROW 


v. SUPERIOR COURT, 
GoOk COUNTY, 
CHIGAGO BUSINESS MEN*S RACING 
ASCOCIATION, & GOrpe, 


Appelisnt, 


Opinion filed Nov, 23, 1927, 


wk. JUBTICE HOLDOMN delivered the opinion of the 


For the reasons set forth in case General Susber 
31,719, Harry Staneate v. Ghiesgo Gusiness Nen's Racing 
Association, the judgment in thie case is reversed and the 
cause remanded for a new trial. 


REVERSE AND REMANDED, 


TAYLOR, Fed, AND WILBON, J, CONGUR, 
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GIACOMO ARDITA, et al, 


Appellees, 
APPEAL FROM 
, SUPERIOR COURT, 
CHICAGO BURINESS MEN'S RACING OOK GOUNTY, 
ASSOCIATION, & OOFP., 
Appellant, 


Opinion filed Nov, 23, 1927, 


MA, JUSTICE AOLBOR delivered the opinion ef 
the court, 


Vor the reasons cet forth in ease Central Number 
21,719 Harry Gteneate v. chicoge Bueiness Hen's facing 
Association, the judgeent in thie ense is reversed and the 
cause remanded for e new trial, 


REVERSED ANI} NERARDE fe 


TAYLOR, Pod. ANG WILSOR, J. GONCUR, 
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MABRY OTANGATO, Administrater, 
ete., 
Appelles, APPEAL PROM 
SUPERIOR COURT, 
COOK GOUNTY. 


r. 
GRIGAGO BUSINESS MEN'S RACING 
ABEOGIATION, 


Appellant. 
Opinion filed Nov. 25, 1927. 


BR. JUETIGE HOLOOM delivered the opinicn 
of the eourt. 


Yor the reasons set forth in ease General Humber 
31,719 Harry Stanoste v. Ghictgo Business en's Racing 
Association, the judgment in this cacee is reversed and 
the cnuse remended for » new trial. 


REVERSED AND REMAPDED, 


TAYLOR, F.d. AND WILSOR, 3. CONGOR. 
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LUDIK COTTLE and WILLIAM GOTTLE, 


Appellees, 
APPEAL FROM 
* MUBIGIPAL goURT 
CHAS, &. TRAVIS, OF dui¢sco, 
; Appellant. 


Opinion filed November 23, 1927, 


UR, JUSTICe HOLDOM delivered the opinion of the 


Plaintiffs had judguent ageinst defendant on 
September 24, 1926, in the unicipal court, for the sum 
of €480, with costs, on an ex parte hearing, and on October 
20, 1986, thet judgment eae on wotion of pisintiffs reduced 
to the eum of $450, and from that frdgment of $450 defend= 
ant prayed end perfected thie appeal, and secks a reverse) 
on @n assignment of errors numbering four, 


These errors are the overruling by the court of 
the defendant's metion to etrike plaintiffs' second amended 
statement of claim from the files; in entering judguent fer 
plaintiffs; in overruling defendont's motion to vacate 
and s@¢ the judgment eside, and in overruling « sotion in 


arrestal judguent. 


Plaintiffs’ second amended statement of claim 
sets forth es csuse of action to which defendant interposed 
on affidavit of merits in defense, and therefore the order 
denying defendant's motion to atrike it from the files was 
without error, It therefore follows that there is ne error 
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in the statutory record, 


There is no bill of exeertions in the record, 
nor any ¢videnee in the record by which we wight determine 
whether the court arrived at 2 correct decision upon the 
hearing of the case, The hearing wee ez parte, ond there 
is nothing te show any irregularity in proceeding te trial 
in the absence of the defendant, 


2 


Reference hae Been made in the briefe to a suit 
between the same parties in the Superior dourt of Gsok 
County, but we find nothing regarding the same, either in 
the record or the abstract thereof, except in the second 
amended statement of cleim ehich could not be evidence 
without by proper proof introducing the same on the triel. 


For these ressons the judguent of the ¢unicipal 
Gourt is affirned, 


APYTRAED. 


TAYLOR, P.J, AND WILSON, J. CONGUR. 
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PROPLE OF THE STATK OF Tu41H0T8, 
Refendent in Errer, 
ERROR TO 
GRINUBAL GOURT, 
JOBBPR POLTA, QCOK COUNTY, 
Plsintsff? in Error, 


Ve 


Opinion filed November 23, 1927. 


ee, JUSTION S11GON delivered the opinion of 
the oourt. 


This ie = writ of error to the Griminal Court 
of Gook County, brought by Joseph Folta, plaintiff in 
error, who wae indicted fez emberslenent on three separste 
eounte, The first esunt chergee thet defendant converted 
to bis om use @1,470, of the personal goods, funds, money 
and property of fee Tyeine wleernyeh Ho, 877, Polish 
Metional Allismee, a corporation, The secon! count charges 
that defendant, ae the finanoliel secretary ef the shove 
mentioned organization, eabersled end fraudulently converted 
to his own use $1,476, person.1 goods, funds, money and 
property of eaid organization. the third count chberges thet 
gaid defendant did stesl, take and carry away the sum of 
#1,470, personal goods, funds, seney and property of the 
before mentioned orgenisation, 

Om way 17, 18286, the felony charge was veived, ond 


the defeniont entered & plea of not guilty te petit larcexy, 
and the jury being waived there was « trinl before the court 


were : ag | ——— 
— eS ‘xoduovoll belt? rotatg® — 


ha) ate 


—E ae * 7 cae Fe 
“te antes 8 n aute woes? aie = 4 


? 





Guinan diesen anda dade —E 
qonom , shut ,shem femewroy oi Ye OM TE Mes ane eta 


¢ a * asda! Pa 
5 oe ee ee ~~?) —* ies. 
‘sz aS won a ity 
5 + = get — s peat 


 dokiclt WO .o% Mogemetas pateg? vot to whisyete Ame q 
esgted> tar havowe off smokbavcieas # oomehtta temodtam a 
rats 440 Yo yreterDoN Letondslt oat ag danbented gate ; 
bedravaee Ustwetubias? bea befaqadny . as · u ·caũvo do⸗⸗ iana. . 


da⸗ Yuta yehawt whoey Lenoarog OT.) sun awe nad OF 
tnd? eayradd sawon beat oot to ee ee 
Te mm oh Yoon Yrte ban ose feetn ALN Mahuwbed beae | 
edr#te Eremcerg Bam ySane .AoueT yabooy Thavettog CTL 
— —*— a ionaahi i q 


’ 
» cee 


bt 


has ,beview ove aye — eet 0061 VE we 20 tA 
eC TeL t2eeq oF Qtiiog toa te wot © borwran —R& ‘eat 
trum ode voted telnet S ow oe dows on bates weet, oe * 





ave 


Fesulting in « finding of guilty against the defendant, of 
petit lereceny; and the value of the property wes fixed 
at #14, 0, 


it sppesre that plaintiff in error was the financial 
secretary ef an incorporeted seciety known as Yor Tysiac 
Waleernych No. S77, Polish Metions2 Allisnes, which, inter 
preted means Thoveands of Braves Goolety, Ko. 877, Polish 
Mational allianee, under which inet mame it ie referred to 
throughout the testimony, The society wae an incorvo rated 
society unter » charter eranted Hovember #4, 1924, and which 
it was stipulated was the charter of the Thousands ef Braves 
Rociety, Ho, 677, Polish Eationel Alliance, and wee admitted 
in evidence. The teetimeny chowe thet auong the officers of 
the seeeity there was o president, financial secretary, and 
a treagurer; end that pleintiff in error wee the financial 
seoretary, opereting under a by-law of the society whic: 
provided that he was to receive all soneye coming te the 
Goolety end receipt therefor, and then turn ease over to 
the treasurer; snd te keap & complete list of 211 menbera, 
with their addressees, etc,, and to make reporte from tine 
to time. it appears that there were over 890 members of the 
Seciety and that they paid dues from tine te time, and alse 
such special assesamente as might be levied; thet the various 
acoounts werckep$ in certain beoke which were kept by the 
plaintiff in ervor; and that it wom the result of the audit 
of these books that reoulted in the indictment in question, 
The auditor's report of the books from January 1, 1994, te 
Decenber 31, 1924, shored = defieit of 71,475.49,  Misintiff 
in error atteapts to explein the diserepaney en the ground 
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that the dues were frequently collected in the evening during 
the meeting, and ehile there was talking end discussion, 


and a goed deal of poise; end thet frequently he had to 
leave ond g@ te the celoon below in order to make chenge 


when some member tended him a bill ef any considerable sige, 
He further tes®ified thst sone tiaese be found that one of the 
officers, sitting at his left, would staep more pages than 

he told hin to, end would some tiaes stamp three pages, or 
three months dues, and then te11 sleintiff in error thet the 
wenbery was poying for only tro sonths; and that he, plaintiff 
in error, complained of this te the president and thie efficer 
was inetrueted to be more careful, The undisputed fact 
appears to te from the testimony, that during the period of one 
year, cut of « total ecllection of aporoximetely $11,006, the 
books of plaintiff in error showed s deficit ef ever $1,460, 
without any real plaueible reaseg or exquse, and Fithout 

any statement other than thet it asy hove been the fault 

Of some person Becizting plsietiff in error. The abstract 

ef record filed by plaintiff in error becomes a vlesding 

in the esuse and shovid be complete, and thie esourt ia net 
required te and should net go te the record for the purpose 
ef seerching for testinony not contained in the abstract. 
There is nothing in the ebetraet which shows that it is an 
abetract of 211 the testimony heard woon the trial of the 
eeuse, and the court hae a right te indulge in the presunption 
that under such circumstances there say have been other 
evidenes heard by the trizl court, based om which that court 
arrived st its opinion. hie court in the onse of HeGovern v. 
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Sity of thicege, 303 iy1. App. 139, in ite opinion, on 
page 144, says: 
*fhe abstract ise the pleading of the partics 
in & court of revier, and whatever is son 


be reviewed gust be contuined in that 
Sra Smee te & tee See in & couse 


the trial court ee reagons for grenting & 
new triel. fo aveil of such tten motion, that 
re ied upon for reversal oust appear 
the sbatract. This court will met go te the 
record te reveresé, sithough it ill search the 
reoord, Fregurdlees of the abetract, to affirn.* 


Moreover, the court’s attention is called to the fact 
that « nusber of exhibits, ineluding the report of 
the suditer, which is referred te in the abstract but 
not abstracted; certain pages of defendont's books 
which were iatreduced in evidence; aud twelve certain reesipts 
which are marked * Defendant's Exhibite 2 snd 12°, are 
net contained in the abstract, and in order to consider 
them, it would become necessary for this wurt te go te 
the record, as there is nothing in the abetract froa 
which this court could gather anything as to the nature 
of such testimony, In the conse of gibler v. City of vottoon, 
167 11. 218, the court in ite opinion, om page 23, says: 
*3t is the duty of the perties br , CaSe8 

here for review te prepare and file 

abetracts of the record in secordance with the 

rules, and such abstracts ag we can eafely rely 

upon, It is net our duty to perform this vork 

of counsel, which, in detail, sa to them is con- 


piderable, but shen imposed ucon us is, in the 
aggreget®, extrenely burdencome," 
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Again, the Suprese Gourt in the case of Rebfues v. Bill, 
843 i711. 140, im disposing of the question of the admission 
of sepies of certein exhibits, said: 
‘ge thet ae it may, appellemt is in ne 
position t vaiee this question, Copise 

of these exhibite were eS ee 
appellant's abetract. Our rules require that 

dct pi ‘auet be ———— te * 

every error exeeption re WTR, 

Gas tll. pe 14) * * * It is the duty of 
ype Gaeta here Tor revier te 

ile gomplete treets ef the seaming = 
sesordance with the rules, of every po 
which they wish te present to this a 
These exhibits necessarily, being important in the case 
and not being abstracted, ani the court dbelng unger no 
duty to search the recort, it follers that this court 
gheuld asoume that the trix] esourt, whe did consider anid 
record and exhibite, may huve placed sonmeiderable relianes 
upon them in erriving st its decision im anid cause, and, 
these actters not being before ua, it aecesenrily follows 
that this somrt cannet undertake to reverse said cause — 


all the testimeny net being before it. 


in view of the fact thet the accounts were 
compliented, there was no objeetion te receiving in evidens 
the auditer’s report, fhe Feophe Vv. Guehiil, 299 311. 395. 


the Seciety wae imeorporated November 24, 1934, 
and such soneys se came into the hands of plaintiff is 
@rror prior to the incoryor tien, necessarily became and 
wae the <oney of the corroration after it was incorporated 
ané prior to the indictuent in the ones, so thet we are net 
inelined te give any weight to the preposition that prior 
to the time of ite inecorceration the Society was & partnership 
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and for that reason that the indietwent should net Lie, 


For the reasons given in this opinion, the 
judgnent of tie Criminal gourt ie sffirned, 


JUIUERT APF TAHED. 


TAYLOR, PeJ. AND HOLDOM, J. GONOUA, 
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THE GANBETT BIBLICAL INSTITUTES, 
a Gercorstion, 


Appellee, APPRAL PROM 
MORLG PAL. COURT 
Te 
OF Ohi cLG0, 
FRAUELIN PIE IRSVHARGE COMPANY, 
& gorperntion, 
Appellant. 


Opinion filed Nov. 23, 1927, 


an, SUSTICS FILSON delivered the opinion of 
the eourt,. 


The fate in thie ouge are brief and consist 
Largely of documentary evidence, it appenre that the 
pisintif? below, Garrett Biblical Inatitute, « eorpore- 
tion, betvreen Jenucry 19, 1916, snd Januery 19, 1913, 
wag the orner of certain premises leaated in the City 
Of thiasg, ond thet on Secenber 29, 1915, the defend 
ant below ieaued to the plaimtiff « fire inwurence 
policy, inouring said premises for $5,333.33, for the 
period of three years, begianing January 19, 1916; that 
plaintiff paid, ae premium for eaid ineurance, the sux of 
$243.00, by ite check dated February 7, 1016, and made 
payable to Douglas Bros, 4 Rice, Inc. After the peysent 
Of suid cheek, «hich was endorsed by Douglas Gros, 6 
Hice, the poliey of defondent in error, Frenklin Fire 
Insurance Gempany, 2s iseued and delivered te plain~ 
tiff and rewmined in full force and effect during the 
time of the peried of insurance. Sometiae prior to 
Ootober 19, 1916, plaintiff eaused to be inetelled in 
“te preniese ® sprinkler system, for fire protection; 
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aad om thet date, se appeare on the back ef the policy, 
the following endorsenent Wan made: 

——— 

= Meng Pa oprinklers instal led, 

John BD, Gory & S., Agent,* 

It appesage that this was « eteanped — exaert 
that the figures *.0426° and *€210.56" and the words 
*aprinklers instelled*® were written im ink, it ie 
practicully adaitted sy the record that plaintiff beler 
@id not receive from the Franklin Fire Ineurenes Gompany 
or any of ite agents, the (210,58 rebate whieh it was ene 
titled to, It ia insisted on behalf? of defendant below 
that it affirsetively appears thet the olaia is barred 
by the Statute of limitations; end further, that the 
Plaintiff did not prove = esuse of setion, It is urged 
on the latter ground; (a) that it ddes not appear thet 
the $249,060 sileged premium was paid te ‘the defendant er 
its authorized egent; (b) thet it dees not sppear that 
Goughes Gros, 4 ies were the authorized agente of the 
defeniont; end (¢) that the olsim, if any, is on a refund 
while the endorcenent refers to a rebate, It is undisputed 
that Jobm & Gory 4 Company were the agents of the Franklin 
Fire Inewrance Gompeny during the tice in question, se thet 
whatever aotien may have been teken, in regard to the policy, 
by Jonn 8, Gory & Sompany, wouid naturally be binding on 
the defen set principal. it is else admitted, by the affi- 
Gavit of ap rite filed in the Yunicival Qourt, that John 2, 
Gery & Company Yas exchanging businese with Souglas Bree. 
& Rice, nd thet when eeid policy of insurance wag issued, 
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Douglae Bros. & Rice was charged on the booke of John 2, 
Cory & Goupany with $242.60 as premiwea fer said policy. 

And it is further adsitted by said anewer, while denying 
that any money wae received by John 2. Gory & Company, that, 
nevertheless, after the installation of the sprinkler system, 
& oredit of $210.58 wes allowed to fouglee Bros, 4 Rice in 

& settlesent between that dempany end Johm 2. Gory & Company, 


On the back ef the policy of insurance in question, 
there appesrs & paster or sticker with the words; 
Hire a Bros, & Rice, Ine. 
SEURAWN SE, 
In so far as the question, whether or not the 


Frenklin Fire Ineuranee doupeny received the payment of the 


premium, it is wndoubtediy true and of considerable signi- 
ficance, as a matter of evidence, thet if the Gompany did 


uot reoeive ite premium payment of $243.00, in the first 
inetance, paid by the insured, it made no effort to esllect 
the game, and the inference would naturally be drawn from 
that facet that the Gompany would not allow a policy of 
insurance to stand for that time, without at least making 
seme effort te collect; so that it necessarily follows, 

in our opinion, tegether with the other faeta and oi reum- 
etances in the cues, thet we oan arrive at but ope con- 
Glusion, namely, that the original check for $342.00, payabbhe 
to Douglas Brose, & Rice ae payment for the premium of insur- 
ance on the policy in question, mie considered by the defenu=- 
ant as 4 paysient of the preaius, and ve sre not concerned 
with the question as to whether or not this eae so considered 
by them ae a matter of bookkeeping betreen John 5. Gory & 
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Gompany ond Douglas Bros. & Bice, or whether, as a matter 
ef fact, they actually did receive payment of the premium 
of insurance in question, The fxot remeins that the policy 
was isesved and carried in full force and effeet, and after 
payment by check to Douglas Bros. & Rice, no further effort 
was meade on bebalf of the defendant below to collect the 
prenius of insurance, 


fhe principel reliance of the defendant below 
appears to be that the Statute of Limitations offers a 
bax to the colleetion of thia indebtedness, In aupport 
of this contention it is argued thet until euch time as 
it actually apoeare thet the premium had been paid, there 
would not arise & situation where the defendent would be 


resconsible under an implied obligation to refund. In the 
view we take of the evidence, ag hereinbefore announced, 


there is sufficient to show a payment ef the premium in 
question, Moreover, we axe of the opinion that the en- 
dersenent of John DB. dory & U,mpany, which appears ton 
have been stamped on the face of the policy, became and was 
a part of seid policy; and that the parties had a right 

to make chenges or alter conditions in said instrument, 90 
as to make it an integral part of eaxid policy, by either 
endorsing it upon the face thereof or by changing the 
policy iteelf. The policy contains a provision providing 
for this very thing, namely, that it was made and accepted 
ekbject to stipulations and conditions sade therein, to- 
gether #ith such other provisions and conditions ee sight 
be endorsed thereon or sdded therete. It is a well known 
fact that in commercial usage, in order te facilitate 
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expedition of business, stamps are in general use, and, 
unless sumething eppeara to the contrary, there would 

be no reagon to doubt the genuineness of such a stamp; 
particularly where the printed matter contained in the 
vacant sprees on such stamp conforms to the facts and 
evidence in the onaeé under consideration, as it appears 

on the face of this atamped endorsement. Gonsidering 

as we do, that the stemp bears the mark of genuineness, it 
further eonteins an acknowledgment by John BD. Gory & Company, 
Agent, of the payment of the original premium by plaintiff 
below, ond, on 2 failure of the defendant toe shor payment 

of the amount of the indebtedness admitted on the rider 

on seid policy, for the eum of $210.58, we see no reeson 

why the judgment of the trial ecurt was not properly entered, 
We consider that the endorsement on the policy became part 
of the enme, and wae sufficient to impart = promise to pay, 
as a rebate to the plaintiff below, the eum of $210.56, on 
Secteber 19, 1916, - the date on the face of the endorsement 
and, therefore, not aubject to the defense of the Statute of 
Lisi tations, | 


For the reneons announced in this opinion, the 
judguent of the Municipal Court is affirmed, 


SUDGUERT AFFIRMED, 


TATLOR, P.J. ARD HOLOOM, J. cONOUR. 
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SAL . & 
76 = 31681 2 a * 
INDUSTRIAL GLASS OO., a corp., ) 
Appellant, APPEAL FROM 
*. 
MUNIGIPAL GOUAT 
GROMGE A. EXLSO, 
OF ORIGAGS, 
Appellee. 


Opinion filed Nov. 23, 1927. 


KR. JUBTIO® FILSON delivered the opinion of 
the court. 


The record in thie osee discloses that on October 
4, 1926, plaintiff below, industrial Glage do., filed ite 
statement of claim in the Municipal domrt, in which it 
eharged that it furnished material to the defendent, George 
A. Kelso, which was used in and about the construction of 
_ & certain building owned by the defendant; and that said 
material wae furnished at his special instance and request. 
Hummons issued out of said court and on October 18, 1326, 
the appearance of the defendant was filed and an order 
entered at the same tine, extending the tige to plead. 
November 1, 1926, an order was enteored in the Municipal 
Court, finding the defendent in defavlt for want of an 
affidavit of merits. A judgaent wae entered upon the 
default, in the anount of $274.87 in faver of the plaine 
tiff below. DBecember ’, 1926, an order was entered setting 
aside the judguent of November 1, 1926, and granting tine 
to file an affidavit of merits to the statement of claim. 
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From this order of the Municipal court, plaintiff below 
appealed. 


There is but one question involved, namely, as 
to whether or not the court had jurisdiction te set aside 
the judguent, where it does not appear from the record that 
the defendant below hed complied with the statutory pro- 
Visions in regard thereto. The section of the statute with 
reference to such a proceeding to vacate a judgment of the 
Municipal Gourt, (G#hill'sa 111. State. ch. 37, seo. 409) is 
as follows: 


"RO STATED TERMS OF COURT VACATION OF JUDGEE ATS 
AWG DEGREES, Par. 21. Theat there shall be no stated 
terms of the minicinsi court, but said court shell 
always be open for the traneaction of business, ivery 
judgnent, order or decree of said eourt final in its 
nature shell be subject to be vacated, set aside or 
wodified in the same manner end to the same extent 
ag & judgment, order or decree of « cireuit court 
during the terme at which the same was rendered in 
such cirouit court; Provided « motion to vacate, set 
agide or modify the same be entered in eaid gunicipal 
court within thirty days after the entry of such 
judcgaent order or decree. If no notion te vacate, 
eet ceide, or modify any such judgment, order or decree, 
shall be entered within thirty days after the entry 
of such judgment, order or decree, the same shall not 
be vacated, set seide or modified, excepting upon appeal 
or writ of error, or by a bill in equity, or by a peti- 
tion to said muni cipal aourt setting forth grounds for 
vacating, setting acide or modifying the ease, which 
would be sufficient to onuse the same to be vaconted, 
set aside or modified by a bill in equity; — — 
men all errors in fact in the proceedings 
f sueh ease, which might have been corrected st com 
mon law by the writ of error sores pebis may be cor- 
reacted by ape oy the judgment any eet aside, in 
ay the manner provided by law for similar cases in the ocir- 
guilt court,* 


No petition to the Municipal Court, setting forth 
grounds for vacating, setting aside or modifying the judg 
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ment in this onuse, was filed and there wee nothing 

upon which, from the record, the court could predicate 

an order opening the judguent ond permitting the defend- 
ant to file an affidavit of merits. Gelisy v. Mgthis, 195 
Tll. App. 170. 


The order entered by the Municipal Gourt was an 
appealeble order. [mbrie v. Bear, 230 Ill, App. 155. ‘This 
court, therefore, is of the opinion that the Municipal 
Court erred in setting aside the judgment entered sovember 
1, 1926, and permitting defendant below to file an affie 
davit of werits. Accordingly, the order will be reversed 
and the ohuse remanded to that court with directions to 
expunge the order of Receuber 7, 1926, from the record. 


ORDER REVERSED AND CAUBE REMANDED WITH DIRECTIONS. 


TAYLOR, P.J. AMD HOLDOM, J. coNGUR. 
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WILLIAM He GHREIACK end WILLIAM 


@. BIERD, Beoeivers of the 
GHIGAGG ABD ALTOR BAI —28 ey ee} 
& GOFPe, 
Appellees, ? 
APPEAL FROM 
Vs BURIGIPAL GOUAT 
OF GHI¢AGS, 
JOSRFH STOUKYON TRANSFER 00., © 
Corporation, on an sone of 
GHIGAGS ARO HORTHR GESTERN BATL= 
WAY COMPANY, & eorporstion, 
Appellants. ; 


Opinion filed Nov. 23, 1927, 


MA. FUSTIGN FILSON delivered the opinion: 
of the court. 


This me an sotien brought under para graph 
ll of seotion 26 of the act of Songress known ae An 
hot to Regulete Goeeerce, (Gurmeck Amendment). ‘The 
action eas brought in the “unicipsl court of chi aage 
by the Reesivere of the Chic: go snd éltem Railroad Com 
pony sgrinst the Jos, Steckton frensfer Ce, and the 
Ghicugo & Horth Western Railway Company, The statement 
of ciaim, in effeot, charges that the claintiff below, 
receivers of the Ghicego and Alton Railresd Goepany, 
were the initiel carriers of certain goods which bad been 
Lost in traneit by one or the other of the tro defendant 
eetspenics after delivery by the receiwers, te the defend- 
ant Stockton frenefer Company, for delivery by Stockton 
to the Ghienge 4 orth Western Railway Cempany, at the 
latter's 16th Gtreet Station in the City of Chicago. 
it le further charged that plaintiff below paid the claim, 
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and, under the Qarmack Amendeent, the defendants or either © 
of them, become Liable to the plaintiff for the anount so 
peid out by it to cover the loses in question. Aside from 


the question of fact involved, as te whether or not delivery 
was aade by defendont telow, Stockton Transfer Go., te the 
iecsgo & Sorth Wertern Neilway Goapeny, tat tro questions 
are involved = one as to the charge of the eourt belew to 
the jury ond the other as to the limitation of tine for 
ergunent. Ae to the first of these two gontentions; it 
dees not appear that on ohjection wae made at the tise of 
the giving of thie tnetrustion, and, therefore, thie court 
will not comeider that assignment of error, Ag to the 
second point involved, nanely, the limitation of time for 
argument, it does not «pnear that eounse) for the thicage 
& Worth Western Railway deupony saved any exeeption but, 


on the ether hand, appears te have consented te the Limitee 
tion. the real and vital question invelved in the case 


ie whether there wae « delivery of the goede in question 
by the Stockton franefer Go. to the other defendant, Ghicsg 
& forth teetern Reilesy Gompeny. 


It appeare thet twenty-four shipments or packages, 
in lece then oer lead lets, were delivered admittedly by 
plaintiff below to the Jos. G¢odkten Transfer Go., snd 
that three of these lease than esr load lote consisted of 
® consignnent of skhees, for trensportetion to fond bu Lae, 
S{econsing a baie of overnlis, for transportation te Rice 
Lake, Wicconsing ond » shirment of choes, fer trangportation 
te Hewnen’s Grove, ‘ebraeka, I is nlee undieputed that 
these three shipeents constituted pert eof « total of twenty- 
four shipments which were received by the tteckton Transfer 
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Gompany from the plaintiff below, it is further admitted 
and undisputed, thet al) of these shipments were rcecived 

by the Giiozge A Horth “eaterna Rallway Gompany from the 
Steckton Transfer Company, exespt the three particular 
shipments hereinbefore enumersted, vhich acpear in the 
reeord. ae plaintiff's Exhibite l-e, l-b «nd lee. Ench of 
thea seperate twenty four items were recsipted for by the 
Ghiesage & Borth Beetern Mailway Company, at the time of 
aslivery by the Steckton Transfer Oo.; but «11 of the itexs, 
execpt the three partioqularly enumerated, were reoeipted 

for wpon the general receipt of the Railway Company and 
their receipt ia ondiscuted by that defendent, The trenty- 
one receipts admitted by the Ghicsge & forth feetern Raile 
way Company were signed by one Phelan, thease eeployment for 
that defendant is admitted, and the records of this defend- 
ent, Chieage * Horth *eatern Baileeay company, show the reo 
eeipt of the goods warked 1 te 71, ond apoerentiy appear 

to be the only record of the shipment in question, and they 
a0 not eontein « record of the shipment of the other three 
shipaents; ond the general foreman Lorengen, tecetified that 
he never saw these three shipments. it apvears that at the 
tine in question there were about seventeen checkers under 
she control of Lorensen and there ecre about 155 sen employed 
at the tation in question a¢ truckers or haulers. Frank 
Wixzted, a witnese for the defendant Stockton Tronafer Company, 
testified that he bad been in ite eupley for 33 a 25 years, 
he teetified defendent Steckton's exhibit 1, sich is a sheet 
showing shipments received from the Giigege and Alton Ra llwey 
Company and showing the three items in question, and which 
was signed by him at the Sime, indicating that he had re~ 
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oeived the trenty four shipments. He testified that he 
delivered the three particular shipments enumerated, to the 
Ghicese & Borth Western Pailway at 160: Street and Jefferson; 
that he did net knew whe stemped *thieege & worth Vestern 
Paileny Gompany* on them, and did not know who the sen waa, but 
thet the eteap wane put om imide the freight house; «nd that 
he 4id not ese any of then stenped, tut he counted them back 
te eee chether he got hie reovipts back, 


it sppesre further thet the defendant's vitnese 
Hixted identified his siguature on the defendant's #xhibit 
1, which is a list end imeluded the three shipments im ques- 
tiem, His signature «leo apveare on the sheet stamped 
*thigcge end Altom Bailreed Compeny* for the eame nowber of 
shipments, annely, twenty-four, wich «2s intreduced in 
evidence and gerked aa defendant Ghiesgo & Horth Western 
Reilesy Gompany's Exhibit 3, the three particular receipts 
eovering the three particular shipments appear te have been 
Feesivted by the stamped receipt of the Ghiccgo 4 North 
Weotern Reoilway Company, ond io the same atamped receipt which 
appears on the other trenty-one shipments, But the twenty~ 
ene shipments agknovledged te have been received, sre signed 
for by ont Phelen, wheress the reeoipte for the three particular 
shipments bear the nave "Phen” but are in the game colored 
imk a= these whiuh were signed by Phelen . ‘The vi tnese 
Wixted wns permitted to refer to the exhibite for the cure 
pose of stating her aany packages he hed delivered ond we 
oan see no objection to this os it wee an instrusent signed 
by him at the tine im question cad would have been proper 
for the purpose of refreshing his pemory as to the ausher 


of packages. 
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The ense wae one purely of fact for the jury, 
ag to whether or not the Jos, Stockton Tranefer G., 
defendunt below, through ite sgent Wixted, delivered the 
three pockages in question to the fhicego & Herth Yestern 
Rallway Compeny. Tye record of the S¢eckton Company shows 
auch @ delivery. The three reeeipte signed by the thice go 
# Korth Seatern Mailway “oapany bear their printed receipt, 
amd while it may be argued that there is no evidence that the 
wan signing these three reesipte had ony authority to de so, 
ond while it may appesy that the signature at the bottom of 
the receipts wae an atteapted imitation of the signature of 
Phelan, ond thet the packages were not, in fact, delivered, 
this ocurt is constrained te hold thet the verdiet of the 
jJery on this question of delivery wae one that this court 
would be umable to say wae net supperted by the evidence; 
and for that reagon the jedgnent of the Wunicipel court 


io affiraed, 
JUWMENT APPIAMYO, 


TAYLOR, od, SED HOLPOM, J, coNCUR, 
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GATHERING KAIGLING, Exequtrix of the ) 
Eetate of Willian Keigling, Deceased, ; 
Appellee, SPPEAL FROM 
GIRGUIT COURT, 
* goox — — 


THE KELLOGG GWITGINGAKRD & SUPPLY GOOPARY, 
® serporation, 


Appellant. 


O,inion filed November 23, 1927, 


UR. JUOTICGE WILSON delivered the opinion of 
the court. 


This was a suit brought on & contreat of earloy~ 
ment between Willian Kag@iing and the Kellogg Switchboard — 
& Supply Gompany, & corporation, fhe contract ue entered 
inte. between the parties July 18, 1903, and recites that 
‘Sevhereae the eid Keisling is en inventor and designer and is 
poeeenved of certcin special knowledge concerning the design 
and construetionyef autowatic switches and other parts adapted 
for telephone service* and the Kellogg Gowpany is desirous 
of securing the services of exid Kateling as an inventor ond 
designer, therefore, the parties covenant and agree that said 
Kaisling shall, during the lifeocof this xgreement, devote 
his time and attention te the services of The Kellogg Goupany, 
snd during the period of the contract shall not, direetly or 
indirectly, engege in, or aid in, or be interested in any 
similiar business or exployaent; that the agreement may be 
teruinated by cither party, by giving the other party 
thirty days' notice, in writing, of ite desire te terminate 
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tae contract. The contract provides for the aslary te be 
paid; and that if the seid Faisling should design or con~ 
otive any s¢chaniem whatsoever which might be advantageously 
ueed in the business of the tellogg Gompany, he will notify 
the President ef the Fellegg Compeny,in writing, ond acoompeny 
the same with @ deseriptien and explenatory sketches; and shell 
take such neceesery steps ao the Goepany my require to pre- 
gure the patenting of any such deviess or cechanisms as the 
Coupeny or ite agente amy require, Further; that the Company 
way, within 90 days after such deeeriptions have been made 

to ite seticfaction, cause an ezunination to be sade of such 
invention, and if it then desires to scquire the same, to 
notify, vithin 90 days, the snid E,ieling, im writing, of its 
@leetion so to do, end thereupon, the said Emisling agrees 

te progure the patents. fhe Kellogg Gompany further agrees, 
upon the exeeution of each euch applicetion for Pnited States 
Letters Patent and the aseignment thereof to\the Kellogg 
Gowpany, to pey to enid Haisling the sum of fifty dollers, 

the same being in addition to hie regular selery; and faisling 
further agrees to sign a11 papers and take the necessary steps 
to proeure the reiseuence of any patent or patente, He sgrees 
not to apply for or take out, or suthorize enyone elne to 
teke out, foreign patents while in the empley of the rellogg 
Company, exespt such ae the Kellegg Company bas feiled te so 
quire the right’te, ee provided in the contract. It apppare 
that by agreesent it was stipulated, in open court, that 
Kaisling has died simce the commencement of said suit, and 
that Ggtherine Kaisling is the exeoutria of the estate; that 
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the eontract hereinbefore referred to, eas entered inte end 
he continued to work unter getid agreenent until on er about 
Jenuary 15, 1924, when, by renson of 111 health, he absented 
himeclf from hie place of business ond never returned to 

the clant of the defendant sompany; that the defendant oon- 
timued to psy to plnintiff's intestate the saount set out 

in the contract until on or about the first day of April, 
1924, ond that thereafter the defendant continued te pay bis 
one-half of the ocmpensation provided for in the contract, 
until on or about August 1, 1924, when payment ceased; that 
on danuary 1, 1948, the decedent qnused « thirty deys' notice 
in writing te be served upon the defendant, terainating the 
contract; that at no time did the defendent Gowpany cause any 
notice to be served upon the decedent im hie lifetine, tersin- 
eating the contract in question; thet under the notice served 
by the decedent, the contract (water the view taken ef it by 
the plaintiff below) terminated February 11, 1975; thet during 
the month of Yarch 1925, the defendant esused the decedent 

te execute certain documents, which were sesignuments of applice- 
tions for letters patent applied for at some time during the 
life of the contract in question; that the anount recoverable, 
if it showld be held that the contract terninated February 1, 
1985, would be the sum of 8,522.34, 


Defendant offered te show that upon the failure er 
the plaintiff belor to eppear at the pleat of the Eollogg 
Company, one Bohman eesuned to end 41d perferm the duties which 
had been perforned by the deceased; and that acid Kaisling me 
apparent]y unable to us@ his left hend and te understend orders 
for work given to bin; and thet hie exploysent was that of a 











— aki Sah oe Kophoonm fi 
— — — 
tae te onezwoten nnnnc ax of beat 
glare te yah tock oat tuede co 90 Litas & rea 
“no ttn tat an fo a 
\gtpantoon edd ah x0k Dohkvorg meltenongsce edt 20 Uadewllb 
oo Years suonyng ede OOO Lf tauges duoda vo ab ttt 

" taleen nae — 
adtt yadtontare? etasbneter ad moqu Sevren od oF gattlie Ht 

Vs novee. yiegeah asineted oat Dit ents ca ta tnd yell 
~aleres VoksOLEL Rid sk toabeasd ot aoqu Sovese oS of sokton 
hevisa wolton sie vedi tadg joitansp a2 trertece ed gaita 
Wi #4 be aodet wnty ont conta) bart aos 269 ytavbeeob on yd 
gaiuuh tact wer ff Tiassa Daten hcaad (nated a⸗aola wit 
taabesth ads howwco teaircnten sit BORE dona NO dtwom bat 

cap tings Yo staoaay ieee onaw detde aenowoOn ALTER suDeRe OF 
eit yalrud omit wmoe eo Kot bedtaqe twetag axadber WT anote 
etitenevevax tawome ont fade wae stesmpuad toamtaoe ont to ERE 
ai Yeweiet hetaniatse #owrtaen edt taa⸗ blak od binbde oe u 
8.202, %9 Yo aay ode of bivew .BMeL 








29 orviiat om noqe tact wodeked boxetly tacbootet 
BGO Lfod emt Yo tunly ad? de doagge oF woted Biseaiale ade 
dokda eulieh od? motroq bib bas ot Sumwnew patie aco sytrqen 
oon ptlifedad Dine edt bee phewantad wit Yd bewtedieg aeed bad 
etahye haitarohew a One haat Pol wid Ou of widen Yseawmange 
& to ted? vow Papereo Ique — vines yma s of sovky S00 vot 





lw 
model waker; ami that as euch he was enployed during 192% 
and 1924; and that he was, in effect, partly paralyzed, 
two exhibite were offered in evidence on behalf of the 
defender nt, which are marked defendant's Exhibite 1 and 2, 
The first one is 2 communiontion dated October 2, 1¥%4, 
signed by counsel for the decessed and eddressed to the 
defendent ovepany, in which, in effect, he ails the atten- 
tion of the company to 2 conversation concerning Keaisiing, end 
agke that they advise hia es fo their position regarding the 
Keieling claim for eslery. Sefendent’s Exhibit 2, is a coneuni- 
oation from the defendant company to) counsel for taisling, 
evidently in reply to the defendent's Exhibit 1, stating that 
in their opinion the aetion of the company constituted cuffie 
sient notice to be considered aa 2 tercination of any cone 
tract exploynent. 


Based upon the stipulated facts, the trial court, 
aa appeare from the testiaony, took the position thet there 
being no conflict in the eridence, the fnets having been 
agreed te, «nad being uncontreverted, it became hie duty as 
& mebter of law to apply the law te suck facts, and there= 
upon the trial court instructed the jury to return 6 verdict 
fer the plaintiff, he % result of which the jury found the 
issues for the plaintiff? and assessed damages im the sum of 
$3,332.34, and the court entered judgaent upon the verdict. 


fo revere thie judgsent, the defendant below and 
appellant here contendes the exuse should be reversed becouse 
there wae no evidence to eustein the verdict; and further, 
thet the disability of the plaintiff terminated the contract. 
Defendant, ee 2 further cause for setting aside the verdict, 
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*the fecte showed no intent on the part of 
the nester to waive future performance of services 
by Fais hor could any eleetieon by the manter 
to treat the contreet os aontinuing in force enndie 
Keieling te recover wages for work not done,” 
Sefendant furthe? urges that the action of the trial 
eourt im dirsoting a verdict wan wrongfully done and thet 


& Verdict showld have been directed in ite feorer, 


The contract in this oese differs from the ordinary 
contract of exployment, in thet in sddition to comtracting 
that the employee would, during the life of the eontrect, 
perform services for the defendent below, thers wae e further 
covenant in the contract that he would net engege, directly 
or indiregtly, in smy other oF similer employment; soe that, 
ag & wetter of fact, the consideration was not only that 
he should perforn services for the defendant below, but 
there wag the further sonsideretion that he would net cork 
for anybody elise, sor furnish anybody elee with idess or 
suggestions which wight ome te hia as an inventer. In 
Other vords, while it wight have been that the plaintiff below, 
by reseon of his iliness, wes rendered physieslly incapable 
ef performing hie ueuwsl manesl serviees fer the defendant 
belen, whioh wae engaged in a technical business, nevertheless, 
hie services might have been of such character, as an inventor, 
that it would be willing, ae part of the sensiderstion of the 
eontrnet, te pay hia in erder that competing conecrns, in the 
game Line of business, could not become entitled te his peeu 
liar services, hile it say be argued that the peyzents by 
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dofendent below, sfter the tnowledge hed come to it of 
plaintiff's incapacity, by reason of illmese to perform 
the actual aenuel labor aight be construed es gratuities, 
nevertheless it might alee be argued thst the defendant 
atill considered that plaintiff's ideas, his services and 
his inventions were the preperty ef the defendant, and it 
@icht be reasoned that the payments indicated a desire te 
retain the servicers of the expicyee, who for so many yetre 
hed been gonnected with the concern, The oontract contained 
an express cleuse providing thet either party te the contract 
could tersinate At upon a 30 days’ notices, in writing, and 
in this regard the ease is diesimilar to sme of the authorie 
ties cited by counsel. It ie argued thet from the facts 
in the case, 1% vee apparent plaintiff waa wanble to perform 
hie part of the ugreement, Sut, as atated hereinbefore, part 
of the consideretion in the agreeaent war that Ke should 
aleo refrain fren performing services for any other concern, 
and if did net negeseerily foliew, from a reading of the cone 
tract, thet all ef these serviess were te be of «2 physical 
ghareoter, It is true thet on Getober 87, 1934, the defend 
ant wrote a letter stating, in effect, that the actions of 
ly. BAAGLing end of the dempany, constituted notice of the 
termuinetion of eny poeeible gontract. YByt thie court hae 
held that eheve there is an express agreenent in the contract 
for « notice ef termination, in the senner provided in the 
contract, thet thenthie notice should follew the language 
of the agreesent and should be clesr and unequivees]. forris 
eee Bri mpeny, 185 il]. App. 262. in thet ease 
it apveares thet under & eleuce ef « contract, requiving 
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three duys’ notice te cancel the same, a letter was written 
to the employee by the employer ateting that *the beat way 
to relieve ue of on embarreascing «'sitvation would be for 
you to imacdiately set about looking for another business 
gonnection and resign." it wae held thet thie netice wae 
not 2 notice within the seaning of the contract nor sufficient 
to esnosl it. 


We have earefully examined the case of Bartwouth 
Ferry Gowmission v. perks, 34 Gnnade cuprene Court Keports 
366, cited by defendent below in ite brief, Fhe contract 
im that cece in for services pursly physical in their character 
and contains no covenant not to engage in enployzent with 
any ether concern. Furthersore, it appeare from the opinion 
of Killam, J,, page 376 of the opinion, end following, that 
the court wae “uot entirely in accord with the uroposi tion 
that iliness terminated the contract. But the learned 
judge qonourred in the opinion beoxuse of the fact thet he 
found that the perties had sutuslly agreed to modify the 
oontract and to change the same because of the illness of 
the enployee. In his opinion, page 365, he * 
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The onge of Horton v. Kigkwire Spencer Steel 
Sarvoration, 239 wees, 664, is one auch in point and anslagous 
to the case at bar, although not cited by counsel. In this 
ease i¢ appears that the plaintiff was exployed as a sechenicd 
engineer and inventor, ani the contract of employment contained 





a 
õäö ay 
oar sottes od? sudt Sfod vom #h *awiser bas nestor o 
ee sto aisese onaton s toa 
/ “noone ot 

Ht i ae 

— won oie —8 * — Le 1a 
‘tentace oat tated Pep Beep tienige fenton 
retowtade test at Lavdeydg eloxwy soolrava tor af wean fade wt 
atte tneeec laws aL epeyOd of In MmaROTED oc KAtatROD bee 
sotasgo edd not? erseggs 72 ,steERndiayt — Baoogeg Teste, yaa 
eact gunteo lier bax sselaiqn edt ty OTE eee ob soi L8R Yo 
neltiveyene wd? Mtiv breens af {lotizae ton eee @ev0n oMt 
banrses edt tute .taardeon dd betanionnt mevalit éndt 

od tadt teak ede Yo acused nolaiqn eff as bere ephat 

ete Yithonend boorys YLleutum bad eokting ot tact Samet 

Yo aneaith edd we geusoed Onae Oc? epaed of due Sogutmee 
ngs og .298 epeq ,mokaiqe eld af omen, ont 


— — Sage s pe gt Le Lite 
—— te —— | 


investors 










a hi “ 


SSeS A9GS0R MORAN .v Geta te sane aay 
awoyninng fee tatoy at dows ane ah ,O00 seen OT motteroume 
cidt ah skeouwen Yt dette don dyucttin yee 9h Ome ede oF 
fo lawiawe # a0 beyotnue ama Tueniate od txt @renyge #2 onde 
baatasaon sromyolque Ye toatiaoe od) daa Aaeav⸗vai due THe 


sir) faa SAS ON ha yy 
‘ 





=the 


@ clause to the effeet that the agreement could be ter- 
ainated by either party by serving notice upon the other 
aot less taan einty duye prior to any aomivereary of the 
date of the agreenaent. The duties of the plaintiff below 
songlated mostly of performing some designing and inventing. 
He Gid wot wrk from Kovesber 1919, to auguet 28, 1926, 

by direetion of the defendant's superintendent, et which 
time the gexeiel wanager of the company wrote him » letter 
@tating that the contract would be discontinued for the 
belance of the year, The court held thet under the circum 
stenoes his contract was in full forse ani effect for the 
yeer beginning Auguet 28, 1926, elthough it aspears from 
the record that no work wae perferzed by him during thet 
time. The effect of the decision in thet case is that even 
though the employee performed no work under the contract 
after an attempted notios of the exapleyer, that netics 

not being in conformity with the agreement, the seatraet 
wee #t111 im full foeree and ef fect, 


it sppenre from the testiaeny in the oase at bar 
thet efter the contract wae terminated Februsry 1, 1925, 
apparently at the inmetigetion an@ request ef the defendant 
the plaintiff? below performed other serviess under the con 
tract, in that he aide an assignuent of his interests is 
eertein patents or arplication for patents, Evidently it 
would sppear that if the defendent below considered that 
the contract was terminated in either the month of April 
or August, 19234, it rould have procered the sasignnents 
in question immediately after the tersination of the segree= 
mentjand the fact thet these further services ‘of the 
euployes vere not celled upon wntil efter the notice by 
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hia, ané after the tersimation of the contract by hin, 
would indieate that the services rere not fully performed 
nor wae perforeance requested until after the plaintiff 
below bad, himeelf, terminated the agreement in accordance 
with the express terus of the sontract, 


we are/fully in aeoord with the aanner of arriving 
at a judgaent im thie case, in that the trial court undere 
took to stipulate og to what the facts were and based ita 
Judgzent wpon the same, But, a2 there appsare te have 
been no objection to thie asnnoy of proceeding, this sourt 
cannot undertake to alter the fact and the manner of pro- 
cedure, no @exerption having been saved, before the trial 
court, 

For the reaecone expressed in this opinion the 
judgeent of the Girqwit Gourt is affirmed. 
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WELLIE K. LAMHEMT, 


Appellee, 
SPPRAL FROM 


Ve MUNICIPAL SORT 


| OF CHICAGO, 
FIRLY AVATE PAUHENS SOOTETT, 
{a oors.) 


Appelicnt, 


Opinion filed Novepber 23, 1927. 


BA. JUSTIGR FILSON delivered the ovinion of 
the sourt,. 


This was an agtion for replevin to recover 
a Ginmond ring, together vith «& gount in Srover, slieging 


From the t¢stineny it sppeare thet plaintiff 
below had left a orrtein diamond ring with one J, L. 
Akisen, to te sold for her, and tock 2 receipt for the 
aome, it further appears that later on Akisen disappeared, 
Plaintiff below wade & search fer her property and found 
thet there wee a record at the detective buresu, shoring 
thatsa ring had been pawned by one Akigon st the First 
State Pamers togiety, defenient below. he exiled et 
the clace of business of the Firat State Pawnere Society, 
and esked for her ring by its recorded number and rhen 
it wae produced, she testified, she resognized it wes her 
ring. The fecte sppear te be undissuted thet she aid 
have such @ diamond ring ond Gid leave it with Akicson; 
thet he did dissppear; that he did pawn 4 diamond ring 
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with the defendant below und never, thereafter, sade 
demond for it; end that he yeecived o receipt for eane, 
which is merked plaintiff's ixzhibit 8, and no one else 
hae cheaimed the property from the Firet itate Pawners 
Seciety. 


At the time of the hearing, © ring waa pro- 
duced by defendent below which pleintiff stated Looked 
~Like her ring but wae different in carving, and it te 


‘<_ anqued that 4¢ would be impossible for her to identify 


the diamond ring, and that she did not sufficiently do so 
in order to suctein thie verdiot ead judgment. 


Gur attention has been exlied to the esse of 
Horwits v. Eire te Pawners Society, 239 111. App. 
664, which appears be be tn seen from ® judgment of 
the Munieipal Gowrt finding the facte aginst the plaine 
tiff below, and which judguent was affirmed by this court, 
In that onee, however, the trie] judge epperently wae 
not satisfied with the eridence brought te sustain the 
atatenent of claim, and there appears to have been, ae 
the court stated « clear difference betwecn the ring 
in question end the one described by the plaintiff belew. 





As before stated, the wudieouted fact is that 
the mun with ehem the plaintiff below, in the case at ber, 
left her ring, pawned the ring with the defendant and 
ne one, up torthe time of the hearing, bad mde a clain 
for it. It further eppesra that the ring in question 
wae & woaen's diemond ring, 2nd her own testimony is that 
she trie’ it on at the time she oslled at the First State 
Pawmnere Seceity and that it was her ring. ‘This isst state- 


sone — ¥ 
genes — — & bevisoey ve aye 








ie ox lo ono cn bas ,€ #idhtnd o Vtiealaty — 
A eee Sato nto a 
9 ey 
a na ant wae 30 san 988 te. mange 

%  pedeok Nogate Wubtadaty dois noted taubavtetl ee 


Pye Seren — ie 

ann — — — —— 

—— 
———— 


Ye sone od ef bel ine sted ant moltnotta WO *— 


tok Ett COR Rented pxemees etart teret atime 

Yo tmonmdat » wort Eeerge ae of oF erseqge dokde (688 
taren bid Yo beucdthe een tanaghut Molde ban ywoted Me 
aoe Uldaeraqne sghut Laine edt qroverod yoany tate mh 
od@ sistex: of Oiyuend woaehive ed? (2 te bottateny en a 

Go ynoed evad of stmegaa oxedt bat yutate Ye gapmetate 
Belt GH? soWwed eoasKORT Ah took » hetstn txucn OMe 
Toled YWitaale add Ys dovtuveeb eae edt has gotteeup at ‘ 






teat af feet DePnqetnan on) .betnde wroted bA wn Mach 
stad $8 Seam od? a! ,wuked Taleb: ot® wode ar mee wth | 
has tondested ott tty gate 249 heawng galx tod tit 
whalo « ohew bed gonienod ede to ankle oiog GW yam at 
HOLFaonp wi Buss ott tadd orereqe godtewh FF eR aot 
fad ek yaouttae? uw aod hee ypmit baomeld @ aemes o Gar 
‘thor’ Carli ody ta betes ede ont? O@ Ob ao Of DONNY Oe 
“sta feel wbaT galt vot caw 92 One? Ome YP knee erbawey 


*80 


ment, however, ic disputed by defendunt wet the court 
below had the opportunity of zeeing and hearing the 

Witness testify, end ve are of the opinion that there 

was sufficient evidence te sustain the verdict and judgnent. 


Yor that reaeon and the rensens steted in 
thie opinion, the judguent of the mumicipel Court is 
affirmed. 
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PECPLE OF THE STATE GF i, 1WOIS, : 
ex Fel SEANICE 2UKAVERI, 


Appellee, 
APPEAL FROM 
Ve BUNIGI PA: GouRe 
4 OF CHT GAG, 
dk KAULAS, 
Appellant, 


Opinion filed Nov. 33, 1927, 


SR, JUIATICR FILGOn delivered the opinion 
of the eourt. 


Thie exse compe before us on on eopesd from a 
judgment in fevor of the People «x rel Bernice Zukeuski, 
againet Joe Keulas. The charge ie bestardy, ‘the jury 
found the defendant guilty end judgment was entered sy 
the trial court in the usual statutory form, requiring 
payment by the defendant te the clerk of the court. 


From the testimony of the complaining witnesa, 
Bemnice Guenueki, it apreare that she had intereourse with 
the defencent for the firet tiwe, on or about arch 5, 1935; 
Sgein, om oF abecut fovember 22, 1975; agmin, on or about 
Wareh 14, 1926; and oa other coeagions which were not 
definitely placed nor révembered by her, but which appear 
to have been aheut every treo wonthe, between Karch 15th, 
19265 and March 14th, 1926. befendent denies ever having 
bad datercourse with the coaplaining witness, but the teuwtinony 
ghows that they were attending achoel together and rere 
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ale 


frequently seen together; and it ie undisputed and 

admitted by the defendant, that he took her from school 
ig an sutomobile three or four times, although he stated 
that others were with them on these occasions,  Gemplsine 
ing witness testified es te one partieular ecoasion when 
they had interoourse, on the evening of Kevewber 23, 1925, 
She testified that they drove to the place in an automobile. 
The child wae born on eptember 6, 1936, The testimony 
shows that the defendsnt was seoustomed te drive the car 
belonging to his family and bad done so frequently; that 

it was en Elear, as testified te by the complaining witness, 


There is nothing in her testimony which would be 
eAlevlated to arouse suepicion, nor ie there any testinzony 
in the record, ae to the conduet of the complaining #itness 
with other wen, which would arouse auepicion, The length 
of time, ae placed by the oomplaining witness, between the 
period of gestation and birth, is not owt of the ordinary. 
The question 8 one, untor 211 the cireumetances, for the 
jury, ond we find no occasion te reverse on & question of 
fact, 


Our attention ie oalled to certain instructions 
given on bebalf of the People, which, it is argued, constitute 
reversible error, ,¢ of these instructions told the jury 
that the defendant, while & competent witness in his own 
behelf, it eze nevertheleas for the jury to judge of his 
oredibility. it is argued that thia sxlied the attention 
of the jury to one of the twooparties and, therefore, is 
error, Thie seme kind of an instruction was passed in the 
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ense of The feople v. Enke, 214 Til. App. 34, where the 
gourt in ite epinion on pege 227 exys: 


"The court instructed the jury in substance 
thet while the defendent wee « cow geo witness 
in hie own behalf it wee left to . pa Se ee 
ef kis ———— aud that in ding 00 
head a hy onde: to goneider the probebility or it 
probability of his stery in the light ef a1 
evidence in the ense, end appellant argues thet 
thereby he rule wae violeted that prohibits 
en lling the attention of the jury to the testinony 
of one of teo parties in the qase ae culevlated 
to lead the jury t¢ underetend that the gg 
congiders that there iz come reason why the evie 
dence of the party eentioned should be —— — 
serutinised. The rule eontended fer is well 
Gatabliched, but Fe are not aware that it hee 


ever been applied to beeterdy caves but on the 
wae expreealy to & proper inetruction in 


aueh 4 gase, In prosecutions im the mane of the 

People, such inatructions referring te tn the testimony 

ef the defendent are proper,* 
Gouneel seeks to have thie ruling of this court dieregarded 
but we find ne reason for doing 20. In onees of this 
sharneter between the State and the defendant, while it is 
on the relation of « complaining witness, nevertheless, 
At is not the kind ond eharccter of cases between individuebs, 


it ic further argued by eounsel for the defendant 
that it wee reversible error toe inetrust the jury to the 
effect that the date of the intercourse was imesteriel. Such 
en imatruction hae been held erroneous, where the teatinony 
wae a6 to only one particular act ef intercourst, and where there 
was ne testimony ac te any ether such sots between the parties, 
fhie inetruction hae been expressly approved in the case 
of the People ¥. Enke, supra, where there was evidence of 
such nets on other and different oceasgions, within a reason- 
able period. 








ia ogee a a 
ee 


hebragexeld gree ci4t Yo gallirs efde eved of adaee Jeunuad 
wide Yo otacc wt .08 yatoh cot nonnen ba batt ow tad 

eh th efidw Savhasdeh O49 bes otat oct neented reteeteda 
eelodtesved ,eeeatiy gafaintgnuss 2 Yo sostelor on * 





saieubivihat xeewted ages te aetocrnd> bee ten eh Of 


tasbaeted ete to} iesawen yd Berges aeteae? of #2 
ad? OF Yew, M2 Sourheat of roeTe Sidietovet caw #4 Dade 
dow? .iolwetasat caw oequantetah edt Yo atab edt tadt toate 
wWeulteo? od? eredy ,aooemoerts bied ave aad wo — ao 


sted? orede bar .eexwcetetal du tne sekvoteiag eno tine ot ae wow 


.eoleteq of? monted wtos deus vedio we of a YRonkiee? o@ ene 


oan od? at bevonuce Ussoicne asst wad aotteuttenh ett 


Ye saedive saw ennde onede seam xia -¥ efeeat eft Yo 
“meee, © aiddlv ,emlecoed daerethib has vedte mo eee sews 


— 


om hee 


In the cage at bar there was teatinony of other 
nate of intercourse betreen the parties, and for that reason 
the giving ef this instruction would not, in our opinicon, 
be reversible error, fhe trial sceurt and jury had an 
opportunity to see the witnesses end goneider their testi- 
mony, and "e see no reason to disturh the judgment. 


For the reasons given in this opinion, the judgment 
of the Municipal Court ie a7 firsed, 


SUAENT AFFIRMED. 
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JOHN a. LOWERY, 


Appellee, 
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@ GeIGAaG, 
TOMY BIVIZWIG, e#¢ al, 


Appellants, 
O.,inion filed November 25, 1927, 


hk, JUSTICE BILSON delivered the ozinion 
of the court. 


Thies wee an action in the Sunicipal court of 
Chics go in aesunpeit, for iegel services rendered by 
appellee, sleintiff below, for appelianta, defendants 
belor, The trial resulted in a verdict by the jury ina 
favor of the plaintiff for #1600.90, and judgment eas 
rendered thereon, The claia is fer legal serviees ren- 
dered under a stetesent of claim charging that they were 
rendered for defendants at their epecial instance end 
wequest.  Hefendente’ «ffidevit of merits denied the 
rendition of the cerviers, and further, that they were 
mot worth the sum clsimed in the statenent of claim, 
On the trial, testimony war intreduced as te the services 
and ae to the value of the same. Im view of the fact 
that the question of their value wee expressly raised 
by the defendants, they cannot now be heard in objection 
to the effeet that testinony wae introduced in supvert of the 
Value of the services. orsover, defendants denied that 
there wag ony agresment ee to the aeount that was to be 
gharged for the services, and it bas been held that where 
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suit is based on tie common counte, Telying upon & contract 
which has been fully exeouted ond there ia » conflict in the 
testinony ac to ehether or not there wae such a contract, 
then testimony ae to the walue aight be heard and resovery 
head on a quantum meriut,  feorle Coguaity Gaim Adjustue 
Sumpany v. Derrow, 172 111. Gl. As we huve already stated, 
the defendants by their affidavit of merite expressly 
raiged the issue of the valve ef the services performed 
and therefore, cannot now be heard te object te testinony 
in support of plaintiff's contention on thie particular 
question, Horecver, no question eam be raised in this 
enge aa to the sufficiency of the evidence to supsert 

the verdict, it eppearing that no motion for a new tried 
nor objection to the overruling of sane, if it wae over- 
ruled, nor aotion in arrest of judgment wee made. The 
record of the clerk shows « action for a new trial and 

the eversuling of sane but no such order or wotion appears 
in the bill of exeeptions. The proper way to preserve & 
motion for « new trial end sotion in errest of judgment, 
is by & bill of exeeptions, ond in the absence of such, 
thie ocurt takes the geuse as it finds it vitheut the pre- 
sé¢rvation of the questions that would be raieed by auch a 
motion in the trinl court. Shitely v. Rule, #350 Tl. App. 
#18. The court in ite opinion in that e.0@ et page 219 says: 





“St is contended on the part of arreliants 
for = reversal of suid judgzent that the court 
erred in ite rulings on the evidenes, in over- 
ruling the motion made by thes for a uew trial 
end in @entering judgment on the verdict. In» 
order to present fer cur determination the ques- 

. Siens here sought te be Faised, it wre necsseary 
that avpellsate rve, by proper bill of exe 
ceptions, the motion for & new trial alle te 
have been meade by them end the trial *s 
ruling thereon, Poniels v. Shields, 38 111. 197; 
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A sotion o. new triak appears in the transeript 
of the pregee end files ae certified te by 
the clerk ef seid court. This «etion on the part 
of the clerk ic extra official, The suthority to 
eertify that = notion for a new trial was entered 
reets alone im the tric] judge, Gueb sotions only 


become & ie of the record a being incorporated 
in the wi ef engaptions, | Pres ¥. — 
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$ 2e2or ge a a 
fhe bill of exgevtions oont 
motion for © new trial. 
fhe bill of exeepticones sues te contain the 
evidence in the case and the mulinge of the court 
on the admiseion end — 9— on ie evidence, but before 
& reviewing court cen pass on whether the trial court 
erred in ite ruling on the evidence, that question 
aust be first presented to the trial court on « 
ge nt for & new trie] in order to give that court 
anh oppertumity to pase on the saat, Such aotion 
and rulin of the court thereon must, as above stated, 
be presented by the bill of exeentions,* 


Andexaon v. Enretens, 207 111. 76; Greenwell v. Hesse, 298 111. 
agate of Linois v. Eeyhue, °36 111. app. 186, Under 
this rule, ae contained in the authorities, referred to, 

thie court ia withent judicial euthority te exanine the 
testicony with reference to ite weight, nor can it concider 
the questions of error arising from the giving of inetruc- 
tions or in the adedasion of evidence, This court has, horever, 
considered the teatimony and «9 far se the evidence disclosed 
therein, ne substantial injustice has teen done defendentes 

', Ry the verdiet and judgment in question. 





Yor the reasons stated in this opinion, the 
judgment of the Municipal Geurt is affirmed. 
FURMENT AFFIRMED. 


TAYLOR, Pod. AMD HOLDOM, J, CONCUR 
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O,inion filed Nov. 23, 1927. 


BR, JUCTICE FILGOH delivered the opinion 
ef the sourt. 


This is an apvenl from a judguent of $156.50, 
entered in the Kunieipsl Gyurt ef Ghiexge, in fever of 
the plaintiff and agninet the defendant, by the trial esourt 
without a jury. 


the facts chow that the plaintiyf was a decorator 
in the Gity of thiorge and had been for about fourtecn 
yeare; that en or xbout July 14, 1986, he entered inte an 
agreement with the defendant te da certain <ork on the pre- 
wises of the latter; thatthic sork included washing the 
elgiaine eff the walle and putting poper on seven rooms end 
& huliwagy end putting one cont of enasel on the bath room 
and kitchen, and esleimining four closets. Pisintiff and 
his helper testified ae to the doing ef the work, and from 
the testimony in the enuse it appears thet certain of the 
walla had been Woraiehed ond as 2 consecuence, the paper 
Would not etey on. ft apceare from the evidence that it 
was proper under such eirowmstences to have sized the wells 
and pemovéd the warnish, Testizeny wee intreduced on debalf 
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of the defendant to the effeet tha: the job had been in- 
properly done oni would have to be done over, In the course 
of the ovinien the court acid; 


“San you expect to get thet for 61757? i would 
have to at it on there in om flat — it costs 
to cet it on gine nearly eight hundred dollars for 
the ag and I Regonipee plone Page mee: the second 

mG ny Ray ~~ of course, thet t only three 
— 88 and fifty dolleare, ond, net only that, 1 
— to furnigh the paper. Don't you think for the 
on roome sad the kitehen and steps and « lot of 
os eer thet for $176.00, thet is kind ef a 
thing? Ien't it a little bit ridiculous 
— ape a tro reome for the peinti — everything, 
isn’t that m little bit ridieulous?* 


The court agein said, later on during the course of the proceeding 


21 will tell you what I think about it; Het 
gince, when I telked with this san and this 
one avout papering ~~ I haven't « bit of dubt bet 
what the fects are, though 1 haven't Looked ot it, 
haven't been there, i haven't 2 doubt but it ene 
852 it wee sichty te g Bad it a, + * that 

¢y oan't do everything lwuys, 


the stepe ond everyth hey ennte ao 
Sonu thing, it da a eyerreting stacy of 5 ous thing te 


ae, 

—* ne —— in sy Opinion but sone 
of the eaures, will stick and some of it. 
will not. ogg a eit of doubt bus tat As will 
have to be part of it, Pex 


—— you 

wake some of it stick end perhepe you couldn't, 
X don’t knew, Of epurse it wouldn't injure the 
painting, The ag age will stick, I am eure and 

the — OF emuree, he ¢ aid & Little painting there, 

i don't knew <=" * * 


*Gertainly, that would atick, the Foye 


so that he tto be paid ae far as the paint 
is concerned, for part of the material, the aater- 
inl aint euch,* 


the finding of the court wee for $150.00, and 
against the defendsnt. The contract between the parties 
provided that the work was to be done fer $2175.00 and this 
anount was claimed by the plaintiff im bie statement of 
G@laim, The plaintiff and hie helper testified on behalf of 
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the plaintiff, ond several expert witnesses testified on behalf 
of the defondent, to the offeet that the job could not be 
done in 2 corkoenlize manner under the sirqumetences in evie 
dence, The auit eae set based upon the reasonable value of 
the services mt wan prediexte¢ usen = written coatract or 
agretuent for sm amount stated, fhe court's opinion, from 
the language quoted, ws based upon what is considered the 
services were reasonably vrorth, from ite observation in 

& wetter whier was purely personal te itself, Objection 

is wade by aounse) for the defendent to the reoarkes of the 
court, on the ground that the verdiet ie aot in conforaity 
wits the evidence, but is teased on facts soming te the 
attention of the court in some transaction of ite own, usen 
whick it is attespted te bose an opinion in the etuse on 

trial befere it. Further objection ic meade by the defendant 
om the ground thet the remarks indicated a prejudies on the 
pert ef the court eqainet the defendant. it ia true that ehere 
& case is tried to the court without 2 jury the court ie not 
required te disregard 911 knowledge and information it say 
have about a partiovlar aubject. it hus « right te bring 

to dear on the isaue that information which it hae aoquired, 
from whatever source it aay bave come, but it hae se right 

to degide » oase free facte based selely upon en individual 
transaction of ite om. fhe reagon for this would be sani- 
feat, au it «sy have been an unfortunate trenseetion for the 
eourt, in which the court's mind aay have differed from that 
of some other person, and woieh left a feeling which would be 
impossible te eradicate, end chich would necessarily reflect 
iteelf in the court's judguent, if besed upon ite own individu 
tranas oticn. it would be iapesaible for a litigant te sontrev 
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facts in the court's mind or to dietinguich the particular 
facts upon mich the court based ite opinion from the facts 
on trial before the court, 


uy Supreme Court in the onee of Suffy vw. Fhe Peosle, 
197 111. 387, in ite opinion at pace 361, anya: 
"he personal experience of the 582 in 
another couse wee net & precer aatter 
in the —— aysinet defenéante, and en wna 
& innocent sen might be convicted under 

the —2 ef an honest indignation excited by 

the perecne] cheervation of the jvdge of another 

agcevlt made upon pesecerble sen vithaut ony justi-~ 

fication.” 
It sapoenved from the facta in that case thet the eourt 
during the course of the trial stated thet he had seen a 
somerhat cimilar oovurrence te the one invelvwed and the 
oourt's renarke were beaec uweon what he saw and heard et 
thet time, Apparently im thet enee the jutignont was not 
based upom the facts before hia, bat weon the partioular 
incident to which he vefeorred, While the gase sited wae « 
erimine] case, we onn gee no difference im the logics] cone 
@lusion to be deduced from euch # stetenent by the court 
during tac course of s preceeding, whether oriminel or 


aivil, 


it is wnfeortumte thet, im ovr epimion, the case 
wili hawe te be te-tried, because the avount is amall, but, 
neverthelest, withent expressing aay opinion om the fsets, 
thie court ie ef the opinion that the cause should be re- 
tried, 


Fer theatreason ond the reasons expressed in this 


epinion, the judguent will he reverned ant the siuee renanded 


for a new trial. JUOGNENT AXVERCED AND QAURE REMANDED, 
TAYLOR, ?.3. AWD HOLOOM, J, QOROUR, 
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Opinion filed November 23, 1927, 


BR. PUBTIGk FILSOR delivered the opinion of 
the ecurt. 


This is & avit brought on a promiesory note 
for $600.00, with a provision therein for atterney's fees, 
fhe nete wee Gated Auguet 15, 1925, and was signed by the 
defendant end @nde payavle to himeel?, with interest at 7 
per cent peor annum, Judguent by sonfession was entered on 
said note, which was a judgment sote, and by sgreenent of 
parties the judgnent wee set aside and the cause proceeded 
te trial. On the hearing the note wae introduced in evidence 
by the plmingiff, end on behelf of the defendent testimony 
wee introduced showing that the defendent signed the nete 
under an agretment with one HeBride, which egreenment wae 
that they wereto suy ferty seres of land in Plerida, and 
thereupon the note was delivered to the said MeBride, Defend= 
ant testified thet he received no considerstion for the note, 
and that he went te HoBride's office several times to get it 
back but wee not successful. 


Og° behalf of the viaintiff, one J. J. Moser testi~ 
fied that the plaintiff, a. L. B. Sehwidt, hed « claim against 
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Memride for the wum of $510.96, ani that the asid HeBride 
eatieafied thet olainm by andorsing seid note, at Thiexge, 
Soveuber 6, 1826, and delivering 1¢ to the plaintiff, and 
that thereupon the plaintiff oummelied his clein ond took 
oaid note in poyment thersof, There ic nething in the 
testimony to show that the plaintiff had an Knowledge of 

the trinmenction surrowiding the giving of the nete, nor thet 
he had any knowledge that it was without esasideration. The 
note was dated august 16, 1935, end 15 payable one yenr after 
date, ao that i¢ was obtained by the plaintiff before eaturity 
amd without noties of the facts surrounding ite isvuanee, 


at the ewi of the testixony the court directed 
® verdict in faver of the defendant, and entered judguent 
ageerdingly, From this ruling of the court pleintiff has 
perfested thie appeal, shich defendant below hee filed t8 
fellow. 


this court im the case of Kuolt v. Senrizhs, 202 
Thi, App. 502, in ite opinion et page 566 anys: 


* holder of « negotiable instrument 
is pres’ to be @ holder in due course 
im the absence of evidence to the contrary. 
—*3 Art. IY, ohap. ave Bere SS Jeet the 
; 4 re ad 
Tee eae eee <deebanes of a ne tiable 
inetrement ebnli * aeomed not te kcld Lt on 
‘dus oourse,® it aust appear that he had sotual 
hnor ledge af the infizmity er defect scapleined 
of, of Enorledge of suck feet that bis action 
in tuking the trunent ameunts to bad faith. 
Reotian » hap. 38, aiv.i¥ (Jefe par, 7898). 


fo the sane effeet io Belle v. Zonvfacturere & 
Merghonte Life Agen, 213 111. App. 549, 


The nete was taken from Hesride by cleintiff in 
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satiafection of a pre-existing “bt from Webride to plaintiff, 
Moreover, at the time of the teking of the note piaintiff can- 
celled AcBride's indebtedness, snd, from anything that other~ 
wise appears, say hava/tee whgnt ef enforcing the payment of 
his claim by ether seans, und under the circumetenece holds 

the note se an innocent purchaser for value, Qundlach sdvertis-_ 
Ang So. ¥- Heliam, 198 121. App. 880. The trial oourt in its 
instruction te the jury ateted that thers wis no evidence 

te eontradict the statement that the deal between the defend 
ant Haase and letrice had never been eonsumated; and further 
stated thet a b111 marked "Paid* is only prime facte evidence 
of its payment. The anawer is evident that i+ wade no differ- 
ence in the triel of the cause whether the deal between Hobride 
and the defeniant Magse wae coOnmumeated or not, wiless thet 
fact bad been brought te the attention of the pleintiff before 
the note had been endorsed ever to him and befere he had parted 
with any consideration for it, as the entire transaction happen- 
@@ prior to the «aturity of the sete, Horeover, while the trial 
eourt aay be right im ite sesunption that payment is only prias 
facie evidencve thet @ bill hae been paid, nevertheless, there 

ig no evidence in the record showing such fact ie untrue. te 
are, therefore, of the opinion that the introduction ef the 
note in evidence constituted a primes feeie case, and thet the 
burden wae upon the defendent to show that the claintiff ree 
ceived the note without Enewledge of the surrounding circum 
stances attending ite mking and delivery; and thet failing te 
ao this, judgeent shovld be entered for the plaintiff. 


For the reasons announced in this spinion, the 
jJudgeent of the Municipal Gowrt will be reversed and judguent 
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entered bers for sereliant in the sua ef $677.60. 


HUOGRERT REVERSED 485 JUOGNERT BENE. 


TAYLOR, ?e5, S00 KOLB, Jo GORGUR, 
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UR, PRESIDING JusTicg Zarcusre 
DELIVERED THE GPISION OF THE cotRT, 


| Thie is an appeal by the defendant from a judgment in 
the sum of $12,255.55, entered by default after a second axended 
affidavit of merits attached to certain pleas of defendant had been 
| Stricken. The affidavit was stricken and judgment entered upon 
“motion of the plaintirr. 
| The action was in asewmosit npen a promissory note. 
2 The declaration declared specially woon the note and the common 
@ounts were attached, tegether with a copy of the account sued on, 
whieh wae verified by the affidavit of the plaintiff as provided 
by seetion 5% of the Practice act. ‘The eontrolling question in the 
ease is whether the second ssended affidavit ef merits ast uy the 
nature ef a weriterious 4efense, 

The slesas filed by defendant were: First - the genera} 
iseue. ‘Second - thet the suppssed premissery note was made vitheut 
any good oF valuable consideration, and alec six other special pl-as. 

The affidavit of merite is sade by Marvin A. Jersild, 
who describes himself as the “duly authorized agent in this tehslf 
of J. J, G*dhea,* and he alleges that he verily believes the eaid 
defendant has a good defense to the suit on the merits to the whele 
of the plaintiff's demand, The eeversi defenses are stated in de- 
tail as deseribed in the pleas, and if plaintiff im eny one ef these 
Pleas set up « meritoricus defense, it is avparent that the seourt 
erred in striking the please an4 entering jedgeent by default. 
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Irrespective of the merits of the contention as to others, we think 
that the second plies hus thereby set wp sufficientiy the defense 
that the note vas given without consideration, Matthiessen v. 
Buntiey, 307 Ill. 36, would seem to be conclusive upen thie point, 
and indeed the plaintiff seams to admit that the allegations in thie 
| affidavit and plea in thie reesect, stanting alone, are suffieient, 
bat contenee. that ether matters are recited in the affidavit of 
merite from whieh it sffirseutively acpears that there wam 4 ¢on- 
tideration and that, since the affidavit ef merits aust be con- 
etrues se a ehole, the court should net diaregard these allegations 
amd be governed by the one statement that there vas me consideration. 
Plaintiff invexee the ruie of law that pleading ehewld 
be construed most strictly against the pleader. ‘Yhis is the yn- 
doubted rule where the sufficiency ef the pleas are questiened by « 
dewurrer, but that is net the methed adepted here, Gm the sentrary, 
the plaintiff made « motion te strike the affidavit and fer fydseent 
by default, sand under a practice similer to that required in ssetion 
55 of the Practice set, the eases seen to hold that the enly purpose 
of the affidavit ie thet ihe epresing party may be fully informed 
@ither of the character and nature ef the cleim, er ef the defense 
thereto. {Srsinger vy. Comeclicated Piour MBlis oo,, 284 Feay 224). 
Indeed, there sre authorities which seem te hold that the affidavit 
ef defense sheul4 be viewed in ite most favorable light fer d4efende 
ent, (Heore v. Moore, 278 Fed, 1015); that Judgment shenld be entered 
fer a want ef a sufficient affidavit of defense only im clear cases, 





L, 107 Atl. 668) amd that such a 
motion fer judgarnt searches only the subject matter of the affide- 
vit to determine whether under a liberal construction a defense is 
averred of which a defendant may syail himeelf. (Disk vy. Jullien, 
279 ¥ed. 993.) 

Koreover, contrary te the contention of the plaintiff, 


the Supreme Court of this state has held in American Hara Rubber Se. 
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Ma Heze, 290 112. 432: 


“It is the lawe**** that a pleading consisting of several 
ts, counts or plene is good if any portion er paragraph 
eof sets we 2 legal defenee or a legal claim. [ 


— pe 281 Til. 592; Fiteh v. — 4 Seem, — 
such defenses or claims are set forth in the suse plea or eownt 
ne advantage can be taken of the fact of duplicity, witreut 

speeial complaint thereef, by demurrer or otherwise. The mstien 

to strike the affidavit of merits in this ease eae general and 

gave no notice of other than general objections, - that is, 

only sotice that it stated ne defense shatever.* 

| * Btheut discussing the merite of other points raised, 

we think that the affidavit ef merits set up a seritericus defense 
ef ne consideration; that the court erred in — the affidae 
vit an4 entering judgment for the plaintiff, — errer the 
Judgment is reversed and the eause remanded, 


REVERSED AND REBARMED, 


O*Gonnor and EeSurely, J7., concur, 
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ABPSAL FROM CIRCUIT COURT 
OF GOOK comry. 


~*BSATHA A. SCRILL, 
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FRASK STOREY, ALTAZD RAMBURGUR, 
IWCG., and LEGN AIRE, doing business 
as LE0Oh ALIRK & SOK, 

Avreliees, 


—— — — — 


UR, PARSIDING JneTICE RATCHETT 
DELIVERED THE OPINTON GF THe comer, 


The reeord in this case disclcses that om Septenber 14, 
1928, the plaintiff began euit in the Cireuit esurt in an sctien of 
trespass, clniming damages te the azount ef $16,060; that on the 
game day & swscene iesuet out cf the court returneble @n the third 
Kenday of Gctober, 1938; that defendant Kicheel Roth was 4uly served 
om Septeszber 16, 1925. Alfred Hamburger, insorperste4d, a corsera~ 
tien, «ni Leon Kirk, 4oing business, ete., were served on Septenber 
16, 1925, and defendsnt Frank Stoney was eerved on Septenber 17, 
1925. nm Getober 15, 1925, wpiaintiff filed a declaration, On 
Sotober igth the aPpesY ance ef Alfred Hamburger, incerporated, was 
entered by Hark Gocdman as its attorney, end on the same day the 
appearances of Bicheael Both, Alfred? Hamburger, Incorvorated, and 
Leon Kirk wefe entered by one h. J. Roach, surverting te act as 
their attoraey. 

Gm Osteber 28th the defenit of the defendant Stoney was 
entered. On Fovember 8, 1976, en erder as entered’ 4iemisesing the 
@uit as te defendant Vickhnel Reth, ani om the same day a fury rae 
empanelied ex parte, thich returned a verdict finding the defends 
ante gullty and aeseasing the plaintiff's damages at $3676, and 
Judgment was entered upen the verdict, 

A writ of fleri facias issued on this judgment Severber 
17, 1926, and a desand thereunder was made on Alfred Hamburger, In- 
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“eorporated, Decesber 15, 1926; on Frank Stoney Deceber 9, 1926; 
gpd om Leon Kirk Deeesber 15, 1996. ‘This erit wae returned aneat- 
fefied se te each and all the Judgwent debtors. 

Om Becember Ti, 1996, (being at a tera of the court 
| subsequent to that at which Judgzent wae etered} motions were filed 
| by the defendante to set aside the Judgment and verdict ef the jury 
and for leave te appear and plead. The uctions were susvorted by 
affidavits ef the Judgment debtors, to which the slaintiff filea 
generai demurrers. ‘The court ordered shat the Jutement be set aside. 
From that erder this apresi ie presecuted, 

Am examination ef the sffidavite discleses that the ale 
leged error cf fact relied upom was that K. J. Roach, who entered his 
appearance for the defondents and filed the plea in their behalf, was 
Ret in fset an atterney at law, and that he as 2 matter of fact was 
aenwming ts practice law witheut a license. 

Fhe qnestion to be decided therefere is whether a de- 
fentent, «he hae im good faith file’ am «<ppesrance and slea through 
@ne gursorting te cet as tis attormey but “he was net in faet licensea, 
may for that reason have « Juccment set aside after the exoiration of 
the term at which it was mtered by s motion under section 99 of the 
Practice act. 

The trial court wae ef the opinion that the Judgeent 
could be set aside in auc: « proeeeding, and the defendaxte in this 
court so centend, relying upom Crane vy. Nelson, 37 111. Aon. 997. 
in that ease 1t aspesred that on auguat i4, 1338, one of tne parties 
Tiled in the office of the Clerk ef the Superier esurt a bond for 
appenl from a judgment by a justice of the sesce, the defendant alse 
filing a transeript an¢ other papers, On February 2, 1990, the as- 
pearance cf the acpelles was entered by cne professing to he an ate 
terney, an¢@ on the fellewing 4ey the enee was called for trial ana 


the sppesk fiemicsed for want ef proseeution, At a eubseecuent tera 


the appellant moved te reinstate the case; his metion rae denie4 and 
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he appealed, The court held that the affidavit submitted in esup- 
port of the motion wae not eufficient te establish the allege4 
facet thet the attorney whe entered the appearance of the apeslice 
wae not entitled to practice law, but stated, citing Rebb vy, Smith, 
& Seam, 46; Heprsed +, Adass, 5 Burr. 2660, that it sight be ade 


mitted that if the fset had been made to appear that the apvesrance 


of the anrellee wae entered by one who war net en attorney at law, 
the action of the court based veer the agewention that Be was such 
an attorney vould be error im faet. It in aresrent thet the aquese 
tien which we must here decide was net necessary te a decision of 
that ence. Ecrecver, an exacination «ef that ease tiscloses that 
the jurisdiction of the court there {unlike this case) depended 
upon the entry ef an sppearance by an attorney, a2 there was neo 
pereonal serviee. 

Gewever, even if it ie comeeded that the a>pearance in 
eeurt fer aidefendant by ome claiming to be am attorney when he vas 
wet in fast liemeed, might constitute a mistake of fact insefar as 
the trielk court wae concerned, it would by me means foliew that the 
misteke or errer ef faet woul? be such as eould be ecrrected upen 
a motion ef this character, Ar wae stated in Souls v,. Fatsen, 30 
Tll. Ape. 942, an error ef fact if erder te be availed of ander 
this proceeding, “must be matter met part of the Lanues tried by 
the court, bet something sliunde, whieh, if presented to the court 
at the trial wowl4 heve abeolut<ly precluded the judgment as rene 
dered ané met s fact merely bearing ween the teeswes adjudged, hew- 
ever conclucive it might be ef such issves.* This ease wae cited 
with approval in Green vy. Union Elevated A. H. Go., 118 111. App. 
i, where the trial court denied a motion sf this nature made to 
Feinetate a cause “here the attorney fer the plaintiff 4ied and 
the cauee, without knorledge on the part either ef the plaintifr 
er of the court, wae diesmiesed. This court sald thet these facte 


would not have absolutely precluded the entry ef judgaent as rene 
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dered had the court deemed such a Judgment proper; that the court 
had power to act ae it did witheut reference te on appesrence by 
an attorney, on? thet the court therefore preverly denied the 
Plaintiff's metisn te reinstaie the ense, Again, the Suprems court 
of this state, after great consideration, decided in the case of 





1 309 I11. 183, thet the remedy by 
means of a motion ef this nature hae not been extended so as te 
permit a party te avail hieself ef equitable rigitse, tet thet such 
a party is strictly Limited to suck cases as might huve justified 
at ecumen law the leswance cf a writ of error eoram nobie. As we . 
wnderstan? it, st cemmon law this vrit was limited, firet, te eases 
in hich, unknevn te the court, there existed dissbility or ineapa- 
city of the partics te the cuit, such ag infancy, coverture, death 
of one er wore of the parties, 2eath of a Joint party or insanity; 
or, second, te eneee where there tas some error in the process or 
preceeding threngh 4efault or sisyrision ef the clerk or similar 
officer, (Bronsen vy. Schulten, 104 7. 8. 417.) 

The affidavits here 4c not discsiese any euch errer or 
errers of fact. Process having been duly served, the court had 
_ Jurisdiction to enter the jJudgeent. Indeed, we think it would not 
be unreasonable to held that defendante were negligent in securing 
end persitting sn unlicensed persen to appear as their attorney. - 

the erder appealed from is therefore reversed and the — 
matter remanded. 

REVERSED 4RD REMANDED. 

O'Cenner and KeSurely, JJ., csoneur. 
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FLOSRECE SCHKEINER, 


Appellees, 
APPRAL FPRGM SUPEKIO“n COURT 
ve. 
GF COCK cOMmNTY. 
SOPHIA G. WREDE, 
Appellant. )} 


BR, PRESIEING JUSTICE MATCARTT 
DELIVSHED THE GPIRIGE OF THE COURT. 


pon trial by jury the plaintiff's hed a verdict fer 
the sum of 31°,000, upon which the court, ever-ruling the sotion of 
the 4efendent fer s new trial, entered Judmment. 

The declaration alleged that the plaintiffs agreed to 
buy from the defendant eertain resi eatate and paid te the defende 
ant 917,006 upon the purshase price, that the defentant refused te 
Complete the sale wid refused te return the menay paid on the pure 
@hase price when demanded. Im « second count the plaintiffe eliegea 
that the defendant was the owner of certain premises knewn as 5615 
Magnolia avenue in Ghicage, wkich she efferea for sale, an4 that the 
‘plaintiffe on January 22, 1924, entered inte a written contraet fer 
the purchase of these prenises fer the eum of $22,000; that the 
Plaintiffs deposited $12,000 with the defendant as a part ef the 
Purchase price; thet the defendant —— failed te deliver the 
premises te the plaintiffs and refused te return the 212,000. The 
declaration ales conteined the common counts. 

The 4efendant filed a plea ef the general isene and a 
special plea denying that she executed and delivered the contract in 
Plaintiffe’ deceleration mentioned, 

The 4efendant argues thet the court erred in refusing an 
instruction requested at the clese ef all the evidence to find in 
favor ef the defendant, end she argues that the verdict and judgment 


are contrary to the lew and against the manifest weight ef the evie 





P| 





oe MSE tat CHK TER Oe Marre 
peat Ria, SSSR: OUSATONN. —E "peat, 
go SR Ke RENTS aR RMR, 


— ie ait * — 
— Ded eTLidatnte out vrat wo ladsd soa — a 


. : va eS we : 
Yo anton ot yattonenare tous oA, sabi meas 4 2 Ne 












* 


of boorys u⸗ai⸗ te oats inst + onsite noitetatoe? — peor ——— 
⸗ -bustob suit of Sieg ta states isex niatzes —— 
of hesulox smebaeteh ent sass — wsadomre ont aoqu O09,588 bes 
~tw9, 018 ae biog younm att wuton of Seguytox ban dian adit Sieh 33 
begeiia etlisaielq edd tou basose 4 at sbehdensh ane — 
2890 vo aveat Yo wie edi sav tisbanTeb 0A? tat 
edt tast bos ,oLee ‘seh berette sta “ste Bal geo hed al useve | 
Zot to⸗aa aeo nei tinze at — — —J 88 elses’ ae X 
odd Jess 700,889 Ys me oat 19% —R ened? te se 
ons ie sueq # 6a snabas ter one atiw 0 848 bet teoret 
ott asviish of fetta? —— — ose ‘dass “poolte ; 
ont .000,840 ont minden of beww tex har @Ytiiatate oni cro 
-t3ay99 monmes oad bemiatnes os fe rol tate f98 fF 
a bus Quoel Latemey od to woie s he ttt tashan tes oat ~ —E 
al sostzaen oA toteviieh base beduoexs. ode Sed? gatyned aolq Latooge 
oa gaitentex at berse Suwon of? Jadd rouge snabsetos Eee 
at bai? of soamdive est tie te eeols oct 2a Setonmpst net townteat 


imecyrul dae soLbtew end Said aoayne ote baw aPaaban te odd * 





“ee oe ei Ge ie Bi, Ba Ban et Oe eee Bite Uh eae ee aaa 


@ence, and further that the court erred in refusing eertain inatruee 
tiene requested br the defentant. 

The evidence tends to shew that the defendant was the 
owner of the premiees known ae 5915 Eagnelia avenue in Chicago, which 
were improved by « three-flat building; that the slaintiffs desired 
te purehsse sue a tuilding, amd that in response te af advertisement 
they called upon ene Joseph L. Rubey, who wae in the real estate 
business, with reference thereto; that the plaintiffs had dealt 
with Rubey before, and that he was alas known to the defendant; that 
the pinintiffe were taxes te the preuiees owned by the defendant by 
Rubey in June, 1922; that at that time the pisintiffs, Aubey and the 
defendant were present; and that the defendant then said that she 
wanted $21,060 for the building; that the plaintiffs di4 net esre te 
Purchase st that price, an#é that they did net wee the defendant again 
wntil abeut Geteber 24, 1925; that at that time they went to the 
premises in question snd teok some seasuresente fer the purpose of 
@etermining her many esre could be put in thera; that the defendant 
emer, Ere. Yrede, esme up from the basement and teld thes, as Urs. 
Sehneiter testifies, “tr. Bubey is the only wan that can sell ny 
building,” or, as Er. Sehnbider says, “It i2 ne use to neasure the 
house beesuse there is mebedy can #e11 this building but Aubey.* 

Three er four days later Rubey came te the home ef the 
Plaintiffs ani, according te the testimeny of both the plaintifre, a } 
price of $22,066 was agreed upon. ‘The plaintiffs then paid him 92500 
as a depesit. About the second week in January, according to the 
testimony of Bre. Schneiter, Rubey again came toe their house ana 
they went with him to the prenises of Ere. Wrede, the defendant, and 
she shored them the second ssartment and said tc the women in the 
second apartment, “Thies is geing te be your new landlerd.* The 
lady in the second apartment spoke te the plaintiffs abeut some 
@leetric lichte that she eae having trouble sith nt Er. Schneizer 
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eaid that he would fix that up “when we get the building.“ On 
January 22nd Rybey again came te the home of the plaintiffe and - 
told them thet he was buying another place fer the defendant, Ere. 
‘Wrede, oid at that time the plaintiffs made an additional payment 
eof $9,800 anéd Rutey delivered a reeeipi te then as fellowes: 
"Ho. 1623. THE STRGHGEST FIRE LESTRARCE COKPARIES REPRESEPTED, 
*Chi » Jan. 22nd, 1924. 

“Received of H. A. & Flerence Schneider the eum of Swelve 
Theuseend Bollars (912,0°.00} a2 earnest money, pursuant to a 
Real Estate Contrect of even date for the purchase ef the 
presises commenly known and deseribed ag %15 Kagnolia Ave. 
by the said Plerence Schneider from Stphie @. Brede and....... 

"Said earnest money te be returned im the event the son- 
sideration, terme aid conditions as set forth in anid Contract 
are not accepted by ovners of said premises within ten days 
hereof. 

** ise Rubey 
"By J. 1. a,* 

At that time a contract was aleo signed, Rubey signing 
hie mame to it an4 the slaintiffe signing their nases to it, 

tre. Sebmeicer further testified that after January 
22nd the defendant, Hre. Frede, cane te her and teid her that she 
head already signed the papers and asked her ic buy the livine reom 
Tuge for $20 and her dining reem set for $50, She seid (and she is 
correborated by Sr. Schmeiter) that defendant eaid she felt “Like an 
orphan.” Ghortly thereafter the defendant delivered en sbetract of 
the preperty te Rubey for the pursase of having the same brought 
@ewn in order te show title to the prererty. From time to time 
Bubey put the matter off when requested te produce the abstract, 
and he finsliy absconted on or cbout Auguet 2, 1924, 

Fhe contreliing question of fact in the ones, ehich was 
properly submitted te the jury, wae whether Rubey was the agent of 
the defendant, whe was authorized te recsive payments fer the prove 
erty er merely a real estate breker huving ne such entherity. The 
éefendant rather reluctartly admitted that she had refused te turn 
over at the time of the trial smd still retaimed $500 of the money 
paid te Kubey; she denied, however, that she had told the plaintiffs 


that Rubey was the only man who could sell her property, omé the 
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4efentant produced a written centract whieh srevided far the sale 
of the proverty te the plaintiff Plerence Schneider, tet in which 
the autherity of Kubey te held the contrast and te receive pay- 
ment, stc., had been etricken out. Ser atterney, whe withdrew 
from the ease in erder te testify, said that certain erasures hed 
been wade by him in the presence of Rubey before the contract vas 
signed by the defendant. This writing, however, does net bear the 
®ignatorss of the plaintiffs md the jury hed a right te believe 
from the testizony (if it 4i4 eo believe) that it was nei the con- 
tract which the plaintiffs testified was exeeuted on January 22, 
1924. 

In view of the facts ehich we have related it was ef 
coures impoesitie fer the trial court te say, as a matter ef lay, 
thet Kubey was not the agent of the defendant, since there was 
positive evidence cf the plaintiffe te the effeet that the dee 
fendant had directed ther to him se the only one having authority, 
ana the further fact that ali the cireusstances in the ease indicated 
that the mtire matter wae left by her te be arranged through Rubey. 
Neither is this ceurt able to find fhat the evidence sanifestiy ore- 
ponderates in favor of the defendant. The jury and the trial Judge 
eew and heard the witnesses, and efter a careful examination of the 
éefendant's testimony we arepmet able te say that the Jury acted 
wnreasonably in accepting the wereion ef the transaction se related 
by the pliaintifre. 

‘ it is urged that the court erred in refusing te in- 
struet the jury thai the plaintiffs could net recover ymlese they 
proved by & preponderanee of the evidence that the defendant gave 
power and autherity to Aubey te reecive the money alleged te have 
been paid to him. The court 4id met err in this respect, for, as 
was stated by the Supreme Court in Fabe: 

291 Thi, 246 ~ 
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"fhe law is well settied that a principal ie bound eqeally 
the autserity ehiech he aetually gives his agent and by that 
eh by his own acts he appears to give.* 


: The defendant aleo Fequested the court te instruct the 
jury that if it beliewed from the evidence that a copy of the eon- 
tract in evidence, dated January 22, 1924, was executed by irs. 
Schneider and Bre. Wrede, then, as a matter ef law, this contreet 
gave ne pover or autherity te Bubsy te receive the money ae agent 
for Ere. Yrede, ana that im euch case the verdict should be for the 
Gefendant. It was not errer te refuse this inetruetion, eince it 
@ireected a verdiet while disregarding slaintiffe’ theery of the case 

it is s matter of regret that either sf thene perties 
@hould be require’ te sustain such heavy loss az the result of mise 
Placed confidence in this scoundrel, but the jury, whose verdict 
hae been spproved by the trial Judge, hae found that the scoun4rel 
Wee the authorised sgent of the defencust, end the defendant must 
therefore bear the lees. : 

The judgment is affirmed. 

AFFIREED. 


G*Senner and AcSurely, 37., eoncur. 
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THRODCRS V. JaANGHA, Ls Miner, ORGe, 
Appellee, 
APPRAL FROM SUPYRIOn COURT 


OF COOK CoMmTY, 


VBo 
PUBLIC SERVICE COMPANY OF BOMTHERE 


TLLIAOLS, o Corporation, 
Appellant. 


BA, PRESTIGING JYUSTICR BRATCHETT 
DELIVERED THR GPINION OF THR GOUT, 


The defendant seeks by thie appeal to reverse a juige 
went for the mum of $20,000 entered won the verdict of a jury. 
The declaration wae in three coynts ond in varied language charged 
that on Anguet 18, 19974, the plaintiff was injured as a reayit of 
the negligence of the “efeondont in peroitting certain high power 
@leectriosl wires suepended on poles, which it controlled, maine 
tained and weed for the purpose of conveying dangerous and powerful 
eurrents of electricity, te become weak, worn, defective smd inade 
cure, whereby the same broke and came apart and fell @yon the 


ground ond egainet the plaintiff injuring him, while he wae in the 


exercise of due care. 

the defendant argues that the Jury should have deen 
inetrueted to find for the defendant and that defendant's motion in 
arrest of judgment should heve been granted. It urges thet there 
Was neo general charge of negligence in the declaration and that the 
4eotrine of res ipes lequltyur was therefore imeppliceble, while 
there was no evidenes tending to sumtain specific charces of 
negligence, 

We are not ieprensed by these contentions, The fact 
that defendant's wires breke and fell ies not diseuted, There was 
other proof of facets tenting te show imherent weakness of these 


wires at the places they parted, These fete were expleined by 
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expert testimony. if the jury believed these facte to be true, it 
Gould reasonably find the specific negligence charged was proved. 

It ia therefore wiimportant whether the teehnical doctrine ef reg 
ipsa leauitur ie applicabie, 

The controlling question in the case (the decision of 
which has not been made withent diifieuwlty) is whether the verdict 
ie manifestly againet the weight of the evidence, [Ff it is, the 
court shevld have granted a new trial. 

The accident cecurred August 18, 1924, in the Village 
of Waukegan between six and seven o'oleck in the afternoon, near 
the intersection of MeAllister avenue, Liberty and Belvidere atreets 
in that city. MeAllister avenue ie a public highway running in a 
general northerly and seutherly direction, Liberty etreet is a 
public highway running in a general esaterly and westerly direetion 
but slightly te the soytheast. Belvidere street interseete beth 
MeALiLeter avenue and Liberty street, running inj m northeasterly 
ond southweeteriy direction, KMeAliister avenue and Liberty street 
formed a share corner. Aiberty street was about 66 feet wide, 
measured from the outer edge of the sidewalk om either side of the 
street. The sidewalk was 6 feet 4 inches wide. There was o parkway 
between the nidewalk ond the curb which was 135 feet 6 inches wide, 
The sidewalks and the parkwaye were of the sawe witth on both sides 
of the street, 

The defendant ewmed, operated and controlied two high 
tension power,lines, used for the transsission of eleetric current, 
which lines were attached to poles extending sleng Liberty street. 
One of thesé poles was located practically in the apex of the inter- 
section of KeAllister avenue and Liberty street near the south aide 
of Liberty street. One hundred twenty feet east of this pole was 
another pole on the north side of Liberty etreet. ‘The poles were 
set between the sidewalk and the curb, These poles were about 40 


feet long end were set abeut six feet in the ground, At the top 
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of each pole was « crossarm ond three feat below wae another erosse 
arm which was 30 feet from the greund, ‘Shree of defentant’s wires 
were attached te the upper atossarm and three to the lewer, The 
Lines on the worer crossarm carried a preanure of 33,000 volts, 
the one below a pressure of 13,000 volts, Sine feet below the 
lower crossarm wae a telephone line. the erosearne were made of 
two pleces placed eon either aide of the pole and parallel with 
each ether on the same elevation, A forged steel pin was placed 
in each crossarm and a porcelain insolater serewed on the pin, 
The wires were tieé onto the poreelain ineulater with another 
pieee of wire known an the tie wire, and that tie wire was passed 
around the high tenation wire te told it onto the ineylator, ond it 
wae pageed around the insylater ond wrapped around the other wire 
about four or five turne on eae cite, These poreolain ineuliaters 
wore of bared poreelain, made in three seetions, three layers ceo 
mented tegether and baked, 

the three wires on the teopmest ercasarm were aoproxie 
mately three-tenths of an inch in diameter and weighed about a 
quarter of a pound per lineal foot with the weather inevlation en. 
The tensile strength of theee wires was approximately 3,060 pownda,. 
Two of the wires were on the north side of the poxt aa one wire 
on the south side, and ali three of the wires were on the same 
horizontal plane. The two wires on the north side of the post 
were three feet aport, and the ene on the south eide wae six feet 
from the noareest wire on the north *eide of the post. On the eroas- 
aren below were three wires mounted in the aame manner as these en 
the top eresenre, The diameter ef the wires on the lewer crosaarm 
Was over half aon ingh exeh., The weight @6f the same was about three 
quarters of a pornd per lineal foot. The tensile strength ef these 
wires was aporoximatehy 10,000 pownde, 

The plaintiff lived with hie father and mother in « 
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heuse on the south side of Liberty street about 66 feet eaot of the 
weet pole *hich stoed at the intersection, Just prior te the ace 
cident a young man nawed Rey Burrie called for pieintiff and it 
Was propose’ that the two might ga to a show that evening. Plain- 
tiff aays he walked north out toward the atreet. He walked near 
the slope of the street down towards the sidewalk, and he says that 
when he wae at the bank of the sidewalk he saw & sparking of the 
wires above and the next he knew a wire came dowm and hit him: that 
he threw wo his hende; that the Sissh when he saw it. was on the 
wires of the second crossarm; that the wire relled toward him like a 
big loop; that the end of it hit him, snd the next he renenbered 
he wae in bed at the hospital, : 

An examination there disclored that plaintiff hed suse 
tained severe burne on the right side axtending from the axilia 
4own to the ereat of the ilimm or tip bone. These burns extended 
about rart ⸗an or sixteen inches serces hie side, There wae a burn 
on the right arm extending from the elbew fown to the palm of the 
hand fnet to the wrist, sbout a helf inch te the inner site, There 
was a little disenloration on the thumb due, in the opinion ef the 
attending physician, to the burn above, this burn extending about a 
half inch on the palm of the right hand on the Little finger side. 
There were similar burne on the left hend. These were classified 
as second degree burns, that is, burma whieh penetrate the skin, in 
through the skin and te the deep layer ef the akin, A burn vas 
alec disclosed on the right leg extending down te the internal 
mMalleolue on the ineide of the foot, the ankle smd the leg. A- 
burn extended about five inches wp the left leg and was someehat 
severe ct the ankle jeint. There wae a burn abeut the center of the 
foot, the plantar surface cf the fect, sbewt tro inehes down ot the 
bottom of the feot in line with the big tee, and « turn em the big 
toe of the left foot. The right fost and leg bad @ burn on the 
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plantar surface about the areh of the inetep of shout en ineh in 
Giameter, and there was another slight burn down toward the big 
tee of about two inches. In process of time there was a slenghing 
of the bones or of the tendons and muscles on the foot, m4 about 
the first of Septeaber a large abcess formed about three or four 
inehes abeve the ankle joint. A few days thereafter the attending 
surgeon decided that 1i was necessary to waputate the Left leg 
below the ane, whieh was fone, and Later plaintiff underwent a re- 
emgatation of the sane leg. 

Several witnesses testified that on several secasions 
prior te the agsiient they had seen sparke from the wires near to 
the weet pole an¢ near te the pleces at which (an sxemination made 
after the accident by 4Acfondant's enployeos shewed) three of the 
wires broke, two ef these wires were the moet nertherly ones 
attached te the tep erossarm, and the ether, the north wire, ate 
tached to the lewer ercesarm. The syetem of the defendant had been : 
senstrueted fer about thirteen yeare, and if eas the duty ef one of 
ite employees to inspect about thirteen miles of these transmission 
wires, This employee testified that he did not remexber ever having 
Feported any defect in the syutem at this place. fie reports, how 
ever, were made in writing and the reverts cevering the time in : 
question had been destroyed, 

fhe theory of the 4efense war that the plaintiff ree 
eeived these injuries and thet the wires broke and fell a8 « reault 
of a kite string coming in contact with the traneniesion wiree, The 
evidence offered in Lite behalf tends te she that the plaintiff vas 
flying a kite at the time that he reeelved hie injuries, The sn- 
contradicted evidence shows that at this particular time « kite 
was fiying te the north of Liberty etreet and that the kite was 
attached te a string, which the plaintiff contends and which evi- 
dence offered in hie behalf tends to show, was fastened te « etake 
some twenty feet east of the east line of the let on which his 
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heme was leeated. About 300 feet north of the intereeetion of 
‘ these three streets and northeast of Belvidere street wae « schecle 
house yard known as the Cook seheel grounds, Te the enst of this 
wae a frame dwelling knovr an Vin Savage's house, and the evidence 
effered in behalf of dofendant shows that the kite just prier te 
the accident was flying above Vin Savage's howee, The kite had 
been found that afternoon in the school yard by the brother of 
plaintiff, a bey about sixteen years of age. At the time he found 
it there was attached to it a eetton string about 75 feet in Length. 
The daa eresured from hie home some wire, whieh the evidence shows 
is technically known ae No. 22 radio wire, and this wes attached te 
the ootton string. As already tated, it wax cither fastened to the 
etake or held by plaintiff, Just prier to the time of the agcident 
the kite wae flying «ct « height of about 7% feet, being hel4 by 
this cowhined estton string and radie wire. 

The important queation of whether the radio wire was 
Folled on a weeden spool and held by the eleintiff in his hands 
with hia thumbe up (ac Aefendant’s witnesses say) er fastened te 
& stake in the growed (ae the testimeny for the plaintiff tende te 
show), is one of the Lease of fact in thie case neon whieh the 
evidence is in direst conflict, It must be conceded that either 
the one set of witnesses or the ether are not telling the truth. 
Burris, « companion of the plaintiff and fermer schoolmate, says 
that plaintiff held the radio wire which was wound around a wooden 
spool; that he held the spool in both hends with his thumbe up; 
that juct o moment before the explosion occurred, the witnees 
warned plainti?f® that if the radio wire should happen te tench the 
publie service wires, plaintiff would be a “goner,* and he also gays 
that he saw the kite wire swoop down and tench one of the vires of 
the defendant coupany, and that thio was immediately followed by 
an @xplosien and the injury of the plaintiff. He says thet after 












th depot we touts te wotend at Ie mete oe Sends oon aaa 


LPB LA TS At prod gt q 
nteoson 9 ea REAM * = way age Se *. — varia. — 
Yo sane gat of 8 fetes Sf me great cor pa 





alas 

1 of — — — gp Bit Te og 

ht — ——— aty an 
met we ont RY ‘ei Sate} ary a Seton here 


of teir q dent PRX edt tacit awerie snadaeteh Yo asf 

g Aaa) a $2 *ETAL ‘oleae Cal “Opa, 
bad opie oat -aaued aepavad BAY evede ↄaten saw 
4uet i Pe oe 
* ⸗r oss a Cod Loodon ont at / an @ 

* we cate My 
‘peat ou amit oats oA coe 20 c1ay arotale deede Yod on 


om ahr ‘Te wales } 
sdsgaak ah f00% OF swede gattte atten « 34 of hadoattn eam staid #2 


ea’ 2 4 


evade sonsbive sax Hoan rir once aod sh wort hetweete, bel oou 


, Sere i 5M St eae 


of besiond ta sew aiid bas oe othex 88 2 sot ea arene 


odd * bouesoa? touis de oaw on ,betote whan the * sakes ttee 

taoh toon ag re eats wale ot wolrg dupt Tit gake Ly * * <0 of 

xe Ses gated test ay suede Ye ttyted « te “asic mews si 
ede othes pw aateae notte bent 










} a puke other ead tH Mdestw Ye nolfueep sunt reqmd ot , 4 raed 
' edaas eid at Na⸗ais de ene x bod hae koows nanoee a m9 eo vd 
of he: set ea 0 (yew poneantde a" Sandan ten 0) aw eds 1 aba abe 
ot abaes its abate a⸗ 10% cow! ted ons aa) bare TR * 
—* ue tote woge ena ohald at feat te —8R 21⸗ 10 ad af —2 
sedtle sass bebeoage ed fenm Ps fot itsoo or) at e} soanbive 


Miyt? edt gullies som wae tedte en? to —R& te toe eno ont 
ayer _steakecstan tourol bas Ved gabe de oad to ae tongues * eked 
nahoow a hayots bavew saw ip hete otiw oibat eae bdod vitvalasg ass 
sou eda: elt askw ahund ated mi Leage et bind ont fadd jTeegs. 


eee fryer 


eaedt lw odt ,howiwooe omiaolans eat exerted as ao⁊ * dou 2* 
ed donot of toqned bivode oxtw ohbat etd Tt mal Nuaiala m au · 
eyes onfe eof Soe *,temoy” «2 od bivow Trhsate se aout eotvrag —E 


°c. Baw 
to sentw out to eto Mowed han awob qoows ate or * aa od Sade 
64*4 
xd hevolict yintoiheank aaw wbdt spas Nes emagoe trad need 
re P Ya ree ‘eRe 
torte salt aye of TR isatode edt te — wae: bg see fis 


oe w. AO 


plaintiff was injured he aarieted in taking off hie sheen and 
| that he rode with him te the hospitel. He is in part corroborated 
by two or three other witnesses, His testinemy te pesitively con- 
tradicted by plaintiff, by plaintiff's brotherLudwig and by Jank 
Behn, whe, the evidence shows, took plaintiff to the hoepital in 
hie avtemobile, Behn says thet Burris 4i¢ net ride with bim te 
the hospital. After the accident the kite was pleked up by John 
Oleen, a lad about thirteen years of age, who with hie brother 
Savard was fiying kites in the yar’ ef the Sook seknel Just bee 
fore the eecident, Bdward Cleon eays that at the time of the 
acsident the first flash drew tie attention; that he turned around 
and saw two more flashes. He says that his brother get hold of 
the copper wires attached te the kite first; that shen ke get 
held of it tha eopper wire was dragging on the ground; that the 
kite was in the sig and the wire dragcing on the ground. John 
Olsen saye that he heard a noine or flash just before the aecident 
heppmed and right after it saw a kite flying in the air over Vin 
Savage's house; that it went clear aerees the street from where 
the men were, and that it wae flying wp in the air about forty- 
five or fifty feet high. He says, however, that he 414 net see any 
ene in Jansha'a yard hol4ing the kite string, 

The string and the wire which tue Glacon bey pleked up 
are in evidence and attache’ to the record as exhibite, An examinae 
tion fails te 4iaclese any burning owt ef any part ef the wire, The 
brother of piaintiff testifies that the Live wire whieh hit his 
brothe? algo hit the kite string and broke it eff about three feet 
from the stake te which it wae attached. His statement te net cone 
tradicted by any direct evidenee, 

Tae defendant as well oe the olaintiff effered expert 
testimeny in support of their theories, 

ir, W. G, Kelly, a graduate of the Massachusetts 
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 ‘Inetitut« of Technology, for the fefentant, in response te a hypo- 
thetical qnestion stated that whem the radio wire touched the other 
wires the effect would be te burn the wires in two. He further 
stated: 

“Before the Fadic wire is burned in two the current oasses 
down this radie wire between the two wires. After a wire is 
burned in twe between these two high teneion wires, am are is 
formed between those twe nigh tension wires, ereated by the 
burning of that wire. The ara fellows the line ef the radie 
wire, Asmming this radie wire is a fo, 22, amd the Bigh ten- 
sion wire corries a voltage ef 35,600 and an amperage of 25 to 
BG, there would be sufficient current and veltiege passing on 
the radio wire to burn ot individual wae Bad held of a kite wire 
en the ground. It wowld have sufficient pewer and energy te 
knock him down,*** Your Randa are in direet conteot vith the 
wire, waile your feet are to uo mundi extent separated from the 
eround, wid the burning ef the Teet might be more than of the 
hands, That ia due to tae fact that the resistance from the 
feet te the ground is greater than the resistence from the hands 
te the wire, There is a flow of current between the feet and 
the ground, “ithent an are. The burning 1s not alwayr due te an 
are at thet point,” 

Re tates that often people burn in severe) elaces, and 
that it is not weesible te @xpliain 211 the burne in an infury of 
that kind, The experte seree ‘hat the fusing of a wire of this kind 
Would depend ween the amount of eurrent or amperage waieh would flew 
through it; that the current depends upon the voltage, and alae ywpen 
the resistance, either of which will wary the amperage, Raising the 
Woltage raises the amperage, aid hewering the resistanee raises the 
amperage. Blectricity travela at the rate of 146,000 miles « 
second. 

Refendent’s experts, im response te hypothetical quese 
tions, said that when the radio wire cawe in contact with the high 
tension wires, the current would travel at that speed and vould move 
along the radio wire besore the heat developed which would fuse the 
wire or burn it wp, On the ether hand, the experts fer the plaine 
tiff eata that the passage of the current from a 35,096 yalt wire 
to the radie wire would femediately turn the radio wire into a gas, 
and that it wowld be burned up entirely. ‘Yeu eould net mesgure the 


time required to volatilice that wire, The time required te welatie 
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lige that rire would be so small, so infinitesinal, that it is 
beyond gman somprehension.* An expert for plaintiff stuted: 

"It would be highly iwprebable that that wire, unter 
these conditions, could oonduct eufficient energy fer a effie 
cient space of time, to eanee any mench burns as pow have dese 
orived. In the firat place, it would appear that the wire 
eroesing the twe 33,000 volt leads would be turned wp in sueh 
® short epace of time that {t would be burned clear before 
eufficiant energy could endure in centact with the persen 
that you Have mentioned long enough te caves the effeet that 
you here stated, * 

The physical sitwation wae sueh that it was, ve 
think, quite imprebable that the radio wire would fliret ceme in 
eontact with the most northerly wire on the upper cresearm but 
More probably would have come in contact with the sentheriy 
wire, 

A farther doubt is east ween the theory of defendant 
by the fact that the three wires parted ond fell at abeut the 
Same piece and about thirty feet west of the plaee where sefend- 
ant's witness says the radio «ire cme in comtact with the trans- 
miesion wires, The physical situation of the kite and the radio 
wire, the place here the kite was flying and the place chore the 
wire wes held or staked, aiec ten4 to shew that if the radio vire 
touched defendant's line 1% would have probably been at least that 
4istenee from the plage at which defendant's wires broke and fell. 
Asausing defendant's contention that cautact of the radie wire was 
the cause of defendant's wires breaking, we find n@ plausible 
theory by which the fact that the break occurred more than thirty 
feet away from the point of comtact. eam be explained, mn tke 
other hand, if we anewne one of the tranemission wires broke and 
fell as a result of inherent weakness, the condition which re~ 
sulted seems altegether probable and reasonable ae the reault of 
the formation of ares between the broken wire and the wnbroken . 
ones, 


The defendant contends that it was physically im- 
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poasible for ona of the broken wires while attached te the easterly 
pole to move across the street and strike the platatiff at the place 
where he waa standing. The wires were 126 feet in length between 
the poles, aud the testimony tends te show that the point at whick 
they broke war about fiftemn feet east of the mout wenterly pele. 
Thie would leave a wire sbout 195 faet in length om the Sewer crose- 
arm of the easterly pole at a distance ef about teeantyefive te 
twenty-eight feet fros the ground. A plat in evidence shews that 
the elevation of the etreet gredusily inereased from the apex sast 
to a point opposite the place where plaintiff was injured. The 
ground en which he stood was elevated come distance above the 
street. Ye think 1% wae wet without the bounds of posalbility that 
one of these vires might strike the plaintiff, fhe evidence shows 
witheunt contradiction that wher the empleyeos of the defendant ar~ 
Fives the fallen wires vere town in Liberty etreet on the north 
side of it, This, however, wae seme Tifteen minuter after the 
accident. The eurrent bad been turned of f and the vires were not 
“Live® wires when theese espleyees arrived, 

We are not wimindful of the difficulties wider which 
We have exavined this record. The evidence of occurrence vi inegnes 
‘fe im direet conflict. It tu impossible te reeencile their testi- 
meny wpon the theory that each sot of witnesees were trying te tell 
the truth. Aa ecoumsel Inrthe case said, one or the other of the 
gFovupse are not teliing the truth, The jury saw these witnesses and 
had advantages in weighing their teatimeny which we de not enjoy. 
An exoertesesd’ furiet presided at the trial, We shewed interest 
and put pertinent sh4 woeful questions te the witnesses, Me had 
an oovertwnity te obeerve cardor or lack ef eander of the wlinesese. 
The verdict which the jury returned has been aopreved by kim, This 
eourt is not Justified in ordering a new trial simply beeause the 
jury returned a verdict which this court, sitting as jurors, would 
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not have retyrned, nor even because thie court, sitting ae trial 
Judges, might have granted a new trial. We reverse md renend 
only where the verdict is manifestly against the weight of the 
evidence. Applying that rule te this record (with sone hesitation) 
we hold a new trial showld not be orderss, 
The defendant «lao complains, in partigular, ef in- 
struction No, 5, by whieh the sourt teld the jury: 
| "The court instruets the jury that the plaintiff is not 
bound te prove hie case beyond a reaeoneble douwnt, bet ie only 
bound to prove it by « presenderance of the evidence. If the 
jury find thus the evidence bearing upon the isaveo in thie ease 
prepenterates in hie favor, althengi but slightly, 4% would be 
suffielent to justify a Finding of the Leaves in bis favor, * 
thie is & etoek imstrnetion which has been yaualily 
given whem Pegquested ana is materially different frem the lnatruce 


tion ecndesmed in Lenz 





ag, 176 111, 18, cited by deo 
fendant, where the jury wae instructed that in order te find dee 
fentant guilty, the charge should be “clearly established by « 
Bregonieranee 9: 21) the evidence," An instruction substantially 
similar te Ne. & wae approved by the Geprece Court in Donkey y. 
Pougherty, 174 111, 542, an? aleo in Taylor vy, Feleing, 164 Til. 
431, wron the antherity of Eiteneli v, Hindman, 150 T1ll, 838, It 
has also been approved im Chicegs Sity By. v. Bondy, "10 Tll. BW, 


and in Banghott vy. Nags, #19 Til, 646. 
Refendant cites and relies on Totter v, Spooner, 308 


Til, 198, which was o case where a will wae contested on the ground 
ef lack of mental eapacity and widue influenes. The court criticize, 
certain instructions, saying that the use of the adjectives "slight" 
and "“siear" with reference to the prependeranee of the evidence ree 
quired to sustain an iseue, wae only confysing to the jury and eught 
Rot to be used in instructions in eny case; that no one knows what 
ie a slight preponderance or what ie a clear preponderance of the 


evidence, although everyone knows whet is meant by a preponderance 
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of the evidende; that a prevonderance ef the evidence is necessarily 
@lear even though it is slight. We cannet construe this Language ae 
condemning am instruction which has been heretofore often expresely 
approved, 
There ie no reversible error in the record, and fer 
the reasons indicated the judgment is affirmed, 
AVP IRELD, 


MeSurely, J., eGncura, 


O'Conner, J., Pievsente: It is ineenesivatle to me that the unfortu+ 
mate sevident covld have occurred without 
the kite wire. 
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Joum PRURMER, ) 

Appellant, } 

APPEAL FHOM MUBICIPAL count 
v2. z 
OF CHICAGO. 

ABBA B, ZARTIN, 

Appell sce. 


UR, PRESIDING JUSTICH BaTCHSTT 
BELIVERED THE GPIEION OF THE COURT. 


Thie fe an appesl by the plaintiff from a judgment fer 
the defendant emtered’ nnen the finding 97 the seurt. 

On Harch 27, 1925, the pinintiff, as tae owner and 
assignee of nine promissory notes, ander power thercin given, cone 
fessed fuimpmert againet the defeniant for the amount ef $1615.42. 
Upon petition of the aefentant the jJu¢dgaent -ee epened with leave te 
@efend, the eetitien standing as an affidavit of merits. 

The notes sucd om were secured by a chattel mertgage 
and were made te tae order of A. J, Paters, by whom the notes vere 
endorsed, The act of June 2, 1925, (see Suith-“urd's Ill. Kev. 
Statutes, see, 26, p. 1861) provides thst notes thus secured by a 
chattel mortgage shall be “subjest to all defenses exieting be~ 
tween the payee and the payor of eaid netes the same sa if said 
notes were held by the payee therein named,* 
| fre notes here sued on were executed aid delivered by 
| the defendant to Patere, the assigner payes, on January 7, 1928, 
and the comsideration for the same vas the premise of the payee te 
theresfter make eertain resaire on the erevises of defendant ac- 

cording te the terms and conditions ef certain written contracts 
executed and delivers, 
Gn February 27, 1925, the defendant paid te Paters the 
a firet of the series of notes which, by its terms, would not wature 


wmtil Mareh 3, 1925. ‘The evidence tende to show that defendant at 
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that time had me netice that the nete in question had been sssigned 
to the slaintiff. The nate, however, was not produced and the de- 
fendant paid the same, taking the receipt of Patere. 

The plaintiff testifies that he evlled en the defend- 
ant twice before this aste was due and. told her that he had purchased 
these notes from Paters. This is positively denied by the defendant. 
The plaintiff argues that the defetidant is mot cerrekorated and says 
that the burden of proof is em her and that it is net likely that a 
party holding motes for this amount would fail te notify the saker> 
of his ownership. Whatever weight there may be to thie suggestion 
ie more then overcowe by the reflection that it is mest unlikely 
that the é@efendant would have pdid tae-nete te Paters had she re- 
eelved any such notice, The plaintiff cites cases, euch as Ling vy. 
Beilig and Rife, 203 111. App. 117, which state the well known rule 
appiie2 im aneh cases toe negctiatle paper. Hewever, the etsatute is 
gontroliing here, which says that these notes shall be subjeet to 
#ll defences the same ee if the notes were held by the payee. This 
lenguage is tee elain te he whittled aray by judicial sonetruction. 
There is mo serit te this contention. 

As to the other notes, the affidavit of merits slleged 
and the preef tended te shew {as the court suet have found) that 
shertly after the exeection of the notes A. J. Patera abundoned his 
contracts, which were the consideration for the netes, and that de- 
fendent wae obliged to make the repaire at her own expense and pay 
eertain claiss for later and meterlsl in erder te prevent liens from 
being filed aguinet her property. Here again the plaintiff urges 
that the centracte hea?d noi been abandoned at the time wher the actes 
were assigned te him, om‘ that therefore defendant could net interpese 
this defense. Plainti’f cites te this pcint Ghiteker v. Ginger, 204 
Tll. App. 632, en abstracted decision, from an exacination ef which 


it is aprarent this question wae net raised mor at all necessary te 
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a deaiczion of the ease. The language of the statute hore appli- 
enble is Plein, and we hold that under ite provisions the maker 


ef a chattel mortrage nete, ehen oved by om aczignee, usy intere- 
pose any defenses which sovld Rave beer interposed if the payee 
owned and sued, whether the defense existed tefore or after the 
assignment ef the note. hie construction is required by the 
language of the statute and a contrary censtruction, for which 
plaintiff contends, would defeat the obvieus purpese fer which the 
statute wae enacted, 

The preoef shers witheut centradictien that shertly 
after the notes vere delivered te the payee he —— hia cone 
tracts, which were the coneideration for these netee, leaving 
material men and leborere wepoid, amd after he Rad colleeted 
more than $600 in eash from the defendaut. The defendant under- 
teok te complete the work shich Putere sad agreed te do, and the 
undisputed evidesce shove that si¢ paid therefor $1578.22. the 
plaintiff urges that the procf faiis te senmest these expenditures 
with the completion of the eantracts cf Paters; that defendant 
failed to prove by competent evidence the delivery ef certain nme- 
terials pureckased’ by her an@ failed te prove that sertain eaterial 
ané@ labor were necessery for the completion of the contracts, and 
further that certain material and laber were supplied that were net 
provided for in tke contraet. i 

Se have examined tae evidence ween these isenes of fact 
and think that, *hile the sreof was in seme respects slight it vas 
Primes facie sufficient. Korcover, plaintiff 4i¢ mst by sny pleading 
take issve with defendent in these reapeets. ihe defense was not, 
@@ plaintiff seems to auppese, reccepment, but failure ef econsidera- 
tion. The plaintiff, wider the evidence and the pleadings, eculd 
mot have recoverei om the notes even if defendant nad net attempted 
to complete the sontracts st all. Piaintiff's contentious are wi the 
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out merit and the jJutement is affirmed, 


O'Conner and Heburely, JJ,, soneur. 
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ABBRICAN GLASS COMPARY, j 
a Corporation, ) 

Apgelies, ; 

APPEAL FROM BIUNICIPAL Cott 
Ve. 
OF CHICAGS. 

%. ¥. ACKERMAN, 

Appellant. 


MR. PUNSIDIRG JNSTIGR RATCHET? 
DELIVERED THE OPINION GF THR COURT. 


Thie appeal ie by a Judement debtor from an order 
Which denie@ bis motien te quash am execution ieene4d on the Jude- 
ment and for the satisfaction ef the anue. The Sudgment was en- 
tered by confession June 23, 1925, od the setion was supperted by 
am affidavit ef the Judgment debter, Ackerman, which in substance 
averres that the note upon which the judgment wae econfesved vas one 
given by him as aceomredation for ome Jenn H, Bickley, whe was then 
indetted te the plaintiff; that Bickley «an to pay the note —— 
maturity, which he failed and neglected to do, but thereafter exe- 
cuted new notes to the plaintiff which had been paid in full by 
said Bickley; that Bickley thereafter procured the plaintiff, 
american Glaes Company, te execute am aileged assignment ef the 
jutement an4 procured the execution te be isasved. 

Pilkington, the allege? aesignee of the jJudment, 
answered averring on information and Belief that the note usen =hich 
dudpment wae entered warn not at secommodation note but was given for 
the indebtedness of Ackerman te the plaintiff, denied that Bickley 
paid the judgment ae alleged and averred that he, Pilxington, pur- 
chased the judgment in good faith through Biekley acting ae agent, 
and paid a valushic consideration therefor, The petitioner ana 
respondent effered evidence in suppert of their respective sent en- 


tions, and the respondent sesus to concede power ef the court te 
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grant the metion in ease the facts vere as averred in the petition. 

4lthengh there im seme cenflict in the evidence, we 
think a clear preoenderance indicates that the indebtedness fer which 
the note was given war in facet the indebtedness of Joim 2. Mokley, 
whe was « buil4ing contractor and a foerswer sartner ef Ackerzian. We 
gre stronely persyaded te thie view beesause of the unmtisented fact 
that after the judament against Ackerwan had been entered, Bickley 
geve te the Glass company his own notes for the indebtedness and, 
Pursuant te @ settlement made with the Glase company on June 14, 1936 
paid the entire indebtedness to the Glass company. The denials thet 
the note was given for his indebtedness haz little weight in wiew of 
these wioontradicted facts. Gn the other hand, the wneentradicted 
fact that the Glass company @exeented an assigument of this Judgment, 
which on Auguat 4, 1926, war by their attorney delivered to the ate 
terney for Bickley, seeme quite incennittent with the testiaeny af 
the attorney end officials for that ecenpany whe say that Bickley ace 
kmowletged the indebtedness was his and made paymente thereon. ‘They 
further teatify that Ackerman ras net intebted to the Glass esmpany 
in any way at the time the Jutgment note was executed. A letter frem 
the attorney for the Glass company tranesitting the aseicnoment te 
Biokley’s atterney is mentioned in the evid4enee but does net appear 
in the reeeré, 

Pilkington did net teetify, anéd it requires seme 
eredulity te believe, as the evidence for respondent tends te shew, 
that he paid $1,000 in eash for a claim of this character. However, 
his pleading avers that Bickley acted as his agent in the matter and 
Bickley hed full knowledge ef the facte, which must therefore, ve 
think, be inwntes to Pilkington. 


| ‘Further ai what th 
of the parties are, bet ory: order, as ge present Testes Bg 


in our opinion, sgainst the pete yg aoe ef the evidence. For 
thet reason it will be reversed and the cauee remanded, 


REVERSED AED RERABDED. 


is, 


O'Connor an? NeSurely, J7., concur. 
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LOVERTHAL SECURITIZS comPasy, )} 
a Corporation, } 
Appellee, 
APPRAL FROM SOFZRIOR COURT 
ve. 
OF COGK COMmNTY. 
HITE PAVING CORPANY, « 
Corporation, 


ER, PRESIDIRG JUSTICE RATCHETT 
DELIVERED THE OPIEION CF THE conRT. 


in am action in seswupeit and woon trial by the court 
Without a jury, there was a finding and Judgwent fer the plaintirr 
in the sum of 316,285.27. 

The suit was based upes a written agreement entered 
into on Bay 23, 1922, the material terms of which are as fellows: 


“Key 23, 1922. 
Lowential Securities Company, 
266 S.LaSelie Street, 


—— pe 

herewith agree to sell to you the City ef Chleage Special. 
Assessment imprevement Bends and Yeuchers bearing interest at the 
rate of five (5) per cent or six (6) per cent ( exeenting supple- 
mental vouchers, endersed veuchers, and retainer certificates) thet 
have been teeued By the City af Chieage in payment of work done or 
to be dene by us on contracts e-arded to ws by the City of Chicago 
during the years 1971 and 197°, with the exeention of an amount 
not in exeese of three huntredt thousand dollars ($300,00G) *hich 
we wieh te d4iecsse sf or retain fer surselves. 

“It is wideratced that -l1 estimates in cach inatalinent eof 
the various warrants will be delivered by us compl ete,inei nwéing 
first inatallment yvouchers,*<** 

"It is further understced and agreed that ee seon as the 
various vouchers er tonds are isexed by the Gity of Chieage we 
are te deliver then to you, and you are te pay for the sald bends 
and vouchers as feliewrs: Om all bends or vouchers bearing interest 
at the rate of five (5) per cent we are to deliver and you are te 
accept samé at ninety-two (92) per cent of their face principal 
amount plus acerued interest. Om all bonds or vouchers bearing 
interest at the rate of six (6) per cent we are to deliver and 
yeu are te accept same at ninety-five (95) per cent ef their face 
Principal smaount plus acereved interest. i: is further understood 
that, Ghovwld the market price that you pay to any contraetors fer 
the nineteen trenty=-twe season be in excess of ihe above siounts 
we are te receive the benefit of eaid increase in price. 

"it is further understeeod that on any of the bonds eF vouchers 
delivered wherein work is completed porier te February 15, 1923, 
unless final adjudication is entered inte om or before Hareh 1,1923 
we will re-purchase fren you***. Gm amy work completed after 
February 15, 1923, wmless final adjudication ie had on said vork 
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before Harch 1, 1924, we will re-purehsee from you***. 

se ules agree to sell te you, and you agree to purechase 
from us the interest bearing vouchers snd bonds that may be isauned 
against supplemental assesaments where we have heretofore sold te 
yeu and Aeliverea the original paper, it being widerstood that you 
will receive and purehase frem us the said supslescntal peper upen 
the same terme and conditions thet the original peper *as purchased 
at soon a¢ final adjudication has been antered by the eceurt, and 
legal opinions furnished ***. 

®*It ia wmiderstood that the atering inte thie cemtract shall 
effect a cancellation of eli wnperformed ebligationg imposed upen 
either of us by 8 certain contract dated September 50, 1921. 

"The acceptanee of thie preposal constitutes 2 contract 
between ua.” 

Gne 4ecisration averred thet after the making ef this 
eontract, nasely, om July 11, 1922, the City of Chicage avarded to 
4efentant a contract fer the paving of a pertion of Ogden avenue; thst 
defendant 4id the work an¢ the City delivered te it, 4uring the yeare 
1922 an4 1973, five per cent vouchers to the amownt ef $200,600, ef 
which defendant retained $300,000; that defendant refused and neglected 
to deliver to the plaintiff euch bends to the seount of $43,760.52; that 
subsequent to July 13, 1972, the City of thieage caused suppl eental 
assessnente te be levied for the purpese of paving Ggden svenue and 
issved supplemental vouchers against the sane, and 4uring the years 
1822 and 1925 delivered the same io the aefendeast te the smount of 
$206,000, but that defendant neglected oné refused to deliver the same 
to the plaintiff, tut retained $125,000 of the same; that on August 5, 
1922, the City awarded an¢ the defendant accepted a sontract te pare @ 
portion of Kilbourne avenue, ad that the city iseued te the defendant a 
youcher therecn bearing interest at the rate of six per cent ser annum 
for the owm of $954.35, which defendant neglected and refused te de- 
liver te plaintiff, 

A seeon4 count subetamtisily similiar te the Tiret vas 
ad4ea, tegether sith the commen eounte. Befendant filed a plea ef 
the general issue. 

The evidence tends to shew that there sere 4i etuted 
youchers as between the parties, amounting to the total sum ef 


$169,714.85; that the discount upon the sake, aecording ts the terns 
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of the contract, would amount to $15,577.13. The court found damages 
te this asount and entered judguemt for the same plus interest at the 
rate of five per cent per annus, aagenting to the sum of $2,708.59, 
making the tetal sem fer «hich judgment eae entered. 

The principal centention of the defendant is that all th 
epecial assestzment vouciers offered in evidence by the pisintiff were 
iseued by the City of Chicago «efter Bay 23, 1922, sm4é thet the same 
4id net therefore come within the terms of the contract betreen 
platntirr ant Sefendant which was executed ween ssid date, Befendant 
eentende that thie is ihe proper construction ef the esntract by 
reasen of the fuet that the selling clause contains the phrase, “that 


have been issues by the City sf Chicago,” wit it is urged that the 
plain meaning ef this is that the contract ef the parties was limited 


in ite eperation to suck vouchers as had been issued by the City of 
Chicage prier te Hay 23, 1922, which was tha date of the contract. 
The primary ebject of construing a contract is te find the intention 
of the parties to it, amd ome ef the slementary rules of such con- 
struction is that this intent muet be found in the words 6f the con- 
tract and in ail the worde of the contract, rather than any part of 
it. Thie gmersi rule ie eececiaily true of phrases in a contract 
Feferring to time. Am inepection of the whole paragraph shows that 
the vouchers which are the subject matter ef the contract are not 
only vouchers that had been issued by the City of Chicage st the date 
ef the contract, tut vouchers isaved in payment of work “done or te be 
fone by us om somtracte awurde4 te ys by the Sity of Chicago turing 
Shs yeasts 1271 an4 1923.° 

if there were any doubt about this construction it would 


be rexeved by the further provision of the contract that "as seen as 
the various vouchers er bonds are issued by the City ef Chicage we 
sre to deliver them te you.” #$j‘The construction fer which the 4efend- 
ant contends would require the interpolation of other words er phrases 
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which would be oppeced to the intention as disclesed by the entire 
agreement and weuld render the other portione of the contract en- 
tirely meaningless. ¥urther, defendant, by ite orm sets at various 
times, ond with practical wiifermity injits dealing with the plain- 
tiff under tas contract, sequiesced in s construction ef the contract 
contrary to that for which it new contends. Te thie the defendant 
replies that, if the contract is to be considered as ambiguous, the 
ambiguity is patent ond the contract therefore would net be enforse- 
able and claintiff cowl? mot recover thereon. Rees v, Johnsen, 191 
tll. App. 145, and Bereantile Ine, Ce. v. Jaynes, 87 111i. 195, are 
eited te thie peint; tut an exnwinatien of the cares Zicclcses then 
as eagily dietinguishable. Te 46 net think this contract consi 4eread 
ag 8 whole ie sasbiguens ner the intention of the parties te it in 
doubt, tet if it is, the asbiguity is not oatent, an’ the wniform 
eonstruction of the partice was eisissible in eridence for the sure 
pose of ascertaining the intention. 

fhe defendant next contende that ae all but 28,000 of 
the Cgden avenue vouchers were “supplecental vouchere,* - that is, 
Vouchers iccsued against sup sleneantal aseeeeuentsa levied - the same 
are exeluded from the terms of the contract by the previsien *We 
alse ogree te seil te you amd you aeree to purchase from us the in- 
terest bearing vouchers and bonds that may be issued sgeinet sup- 
Plexental assereements where we have heretofore sold te yey amd de- — 
livered the ericinal paper.* The defendant argues that, se the 
Ggden avenne improvement was initiated «fter the execution ef thia 
contract on Esy 24, 1922, and as the Gity arerded the contract for 
thic improvement te defendant July 11, 1928, it is clear that de- 
fendent had net “heretcfore* - that is, prier te Bay “3, 1992 - seld 
any originel paper on the Ogden avenue ixprovenent te the plaintiff; 
that defendant was therefere mot sbliscated to deliver any Ogden 
avenue supplemental vouchers te the plaintiff, and that the court 
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Wae net warranted in awarding dasages for anything bet the $8,000, 
which was not supplemental. Defendant apseale te the dictionary aa 
te the meaning of “heretofore,” but even the dicticenery must give 
Way to the plein intention ef the parties as expressed in the ehele 
Gentract. As to the first paragraph of the centract, defendant re- 
lies upen a single phrase. ft would make the construction of this 
paragraph depend en the wee of a single werd, 

The eridence shewe thst the installments under which 
supplementale were issued eace under the same warrant nusber under 
which the erizinal paperea were isaved; thai the two or three quarter 
million dellars worth ef vouchers ecld te piaintiff after way 23, 
1922, included supplemental es well «s original paper, and indeed 
the uniform course ef conduct ef the parties shows that the werd 
‘Was mot used in the sense fer which the defendant now contends, 
Under eveh cireumstances courts Rave repeatedly held the werd 
“heretofere* te be the equivalent of the word “theretofere.* 

homes, 125 Pac. 563; Whipvie v. Judge ef Sacinaw 
Sirevit, 26 Bien. 341; Perrine v, ¥arr, 22 4. J. i, 356; Bancoast 
¥s_ Treth st sl., 34 5. J, kL. 377.) 


The defendant next contends that, if the contract is te 





be given a liberal construction, vouchers to the ameunt ef $95,000 
bearing tate Novenber 25, 1972, which were paid by the City on De- 
eember 1, 192%, should be excluded for the reason, as it says, that 
these vouchere were in substance cash voushers andi therefore should 
be coneidere4 as cash an4 net as interest bearing seeuritices, It 
Saye that, as a matter of faet, tne money received upen this issue 
ef bonds wasin the treasury of the City on Sovexber 25, 1922, the 
day upon whick the vouchers bear date, and was available fer the 
Payment of these bonds; that it was transferred ic the special 
assesement fund on December 1, 1992, and checks were issued against 
it om the vouchers the same day amd delivered to the defendant on 
the following day, namely, December 2, 1922. Defendant says that 
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these vouchers ware therefore not within the epirit ef the contract; 
that it must be evident that the defendant wae intending te dispoee 
ef paper that vewld have to be carried’, nat paper whieh ceulé be 
imsediately eashed, Al) the other vouchers, deferdert pointe out, 
Would net mature wntil within eight months to three years after 
their date, 

_ Ve sre net iepressed with this opntention. Thile, 
under the lew the City cowld have paid these obligations in cash 
had it desired so te de, it apparently 4i4 not, but on the contrary 
Seeucs the interest bearing weuchers, hich clearly come within the 
deserictien ef securities whieh, under the terme of the eentract, 
the 4efendant was obligated te deliver. Ye have ne verer to make a 
new contraet fer the parties, 

It is alse ufged that the court erred in including 
interest in its finding, In Leayghhin v,. Honkinson, 292 11. a6, 
the Supreme court stated the better rule te be that interest vould 
be allowed then the demand was cf such a nature that ite exact 
Pecuniary smeunt could be ascertained by computation, and shen the 
time trem which interest wae allowed to mm could be ascertained, 
Within that rule, ve think the eourt 4i4 net err in allowing in- 
| terest. 

The judgment ia just and is affirmed, 

AFFIRGED. 


@*Cenner and MeSurely, JJ., concur. 
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ALEBZANDER & TUCKER REALTY ) 
COMPANY, a Corporation, 
Appellee, 
APPSAL YROK MYNICIPAL COURT 


OF CAICAGO. 


VR. 


EMMA AUER, 


‘WR, JOSTICH Mes ASLY DELIVERED THR GPINICE OF THE COUNT. 


Piaintiff breught suit te recover a real estate 
broker's commission and upon trial by the court had judgment 
for $1800, from which the defendunt appeals. 

in the @arly part cf 1926 defendant was the owner 
of the presises at 4711-4715 Hichigan avenue, Chicage, whieh 
was subsequently seld to Themes Bragelten, Plaintiff claims es 
commiecion on this sale, averring that Sdward Johneon, « salene 
man in its expley, war the proeuring cause. befendant denies 
thet Johnson had anything te 4o with the sale, wiich ehe says 
was breugkt about through other means, 

It is tee well eetablished te require citations 
that  breker is entitled te recover cowniseione in « guit only 
when he shows by s preponderance ef the evidence that he was the 
procuring cavet of the sale, 3 

At different times during Mareh, 1926, some ten or 
twelve brokers eslled on defendant to inguire if the property 
in question was for sale, ond among them wae Sdward Jelneon, 
Plaintiff's salewum. Defendant teid him that she would take 
$70,000 for it; Jehneon told her he thought he could get about 
$50,000, This angered defendant, whe thereunen ordered him to 
leave the buliding and net te come back. Johneaon dees net deny 
this; he says that sometime during the month of Nareh defendont's 
son, Mr. Waddell, listed the property with his firm for esle. 
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This is categericaliy denied by Faddeli, whe testified that he 
never listed the preperty with Jehneon or with the plaintiff 
eompany aid never empleyed aither of thom to ell it. Jehnson 
testified that he hed « telephone converestion with Yaddeli with 
Yeference te the Bullding and that be wrote: 4 & tard weet Wadddll 
is alleged to huve aald, whieh earé was inteeduced tn evidence. 
Waddell devier soattively that he ever had any convereation with 
Johnson ever the telephone cencerning the property; he sere he was 
4m pleintiff's office im Wares vith reference te same bielnese cone 
me¢eted with ene cf Gefendant’s tenante tut not with reference te 
the tulilding om Eichican avenue. 

Zoth Yed4el and the defendant testified that threugh 
theiy jomiter they learned that a re. Gaith wight be interested 
in the preperty aad that Waddell went te her home and had megotine 
tions ith her iecking te a seule. Mrs, Smith was unable te raise 
enough money te buy the property end ee informed Yaddeli, bat alse 
iaferwed him that her brother, Themes Bragelton, and Mrs. Braselton 
might be interested ta its purchase,  Purausnt toe arrangemente, 
Wadéell om April @1, 1996, eslied at the hows of Ere, Satth where 
he met Ere, Braneiten end eubmitted the praperty te her. ‘There vas 
® @leguevion concerning 1t end an apnelntcent wae made with Ere. 
Brazelton to exumine the property on the morning of Saturday April 
24th. They met at thet time ond Ere, Braselton and Waddell went 
throug: the premises. Jehneon wan net present at this time, Paddell 
made an appointment for the parties te meet at re, Smith's heme on 
the afternoon ¢f the aume day, April 24%h. At thie second meeting 
of that day were present era. dmita, Kre,bvaseltem, “aédeli an? the 
defendant, At thie meeting Jeminen for the first time apocared. 
it is established by the testimeny of all the witnesses exeept 
Johnwon that he teok ne part in the dissueshen relative te the sale 
ef the tullding and aid nothing exeest sit in the reem; as Ere, 
Braselton deseribed it, he (Jonason) “Just ou there Like a bump 
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on a leg.* Both Br. afd Hrs. Brawelten taetified positively that 
neither of them had any conversation with Johnson relative te the 
Purchase of the property and that he never submitted 1% to them. 
Both testified that they first learned of the property through ere. 
Smith and that Johnson had nothing whatever to do with it. 

Johan testified that he submitted the property over 
the telephone to Mre. Braseltem when she called ix anewer to an 
advertisement “high he ran in a poper. SGubsequently he admitted 
that the date of the paper in which the advertisenent appeared was 
April ®4th, whieh wae three day after Waddell had diswussed the 
property with Bre. Braselton en: the aeme day that they exanined 
the property together, JIohnaen's teatimeny is further diseredited 
by the fact that he at one time testified to Khaving act in Ade 
porsescion an itemized statement of the rental ef the property, 
but subsequentiy he elaimed aither te heave destroyed or lost it. 
4s sueh # efatement would tend te supsert his teatineny that Waddell 
had listed the property with hin, the non-production of the alleged 
Statenent is significant, A further item ef evidence gasting doubt 
on the plaintiff's version is that om April %th, which was five days 
after Waddell and Mre. Brausitem had exauined the property and ei ght 
days after they had discussed the sase, plaimtiff wrete defendant a 
letter eaying, in part, "Ye have today submitted your property at 
47lle15 Kiehigan avenue te Er. and lire. Tf, Braseiten, * 

There are other facte and clreumstanges which lead 
irresistibly te the conelueion that the purchasers firet learned of 
the property through their sister and scleter-inelew, Ere. Smith, 
and that defendant's sen, Yaddell, was the active party in negotiate 
ing and effeetuating the ssle, and that Edvard Jehneon, vlaintiff'te 
salesmen, hed ne causa) connection there#ith, 


There were errors upen the trial which would neceesie 
tate © reversal, but as the triel was by the court we may reverse 
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; without rewanding. e wolé that the finding ef the court waa 


manifeetiy against the weigut of ithe ewidense end that the slear 
Preponderance ef the evidenes Asgatives plaintiff's claim. the 
Judgumt will therefore be reversed wita a judgment of wih gazing 
in this ocurt. 

REVARSKD WITH JVSeMLNT OF WEL garter. 


Matenett, >. 37,, aid O'Conner, 3,, eoncur, 
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Appellee, 
APPRASL PROM GUPERIGA CouRT 
GF OOK COUnTY, 


OR. 


JOHN F, DRARZ, 
Appellant. 


BR, JUSTICE MeSURELY DALIVARED THE OPINION OF THE COURT, 


In Kovenber, 1910, pliaintiff sommenced thie suit, 
Cleiming « real entate broker's comaiesion for offeeting a sale 
ef real estate located at the southeast corner ef Yashington 
atrect ond VYabash avenue in Chicago, while aeting ae the aue 
thorised agent of the defendant. eur triale have followed; the 
Last resulted in a verdict for pisaintiff for 927,500, and from 
the judgamt thoreen defendant appeals. 

&11 the trials have resulted im verdicts for plain-e 
tiff (ene for one dollar and two for $27,800 each) except one 
which wae for the defendant wider « peremptory inetruetion by 
the court. ‘The first juiguent for $27;900 wan reversed by the 
Appeliate Court and the eause remanded. 195 011, Apy., 12, 
opinion by hr. Justice Barnes, The Judgment on the inatructed 
verdict was reversed oii the cause remanded by this court. 236 
tll. App. 75, opinion by vr. Justioe Johnston. 

We held that the present judgment should be af 
firmed, The transactions between the parties appear rather 
fully in the prior opinions; we shall net repest auch of vhat 
is there said, thus leaving little to be nerrated in thie opinion. 

| Was plainsirr the authorized agent of defendant? 
Upen a former appeal (195 121, App. 12) this court said, in sube 
stance, that there wae conflicting evidence on this point and, as 
the jury's finding depended largely om ite view of the credibility 
of the witnesses, the verdict in that respect would net be dise 
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turbed. The evidence upon the last trial was substantially the 
sane at that considered upon the first appeal. it has been held 
that under euch clreumstances the rulings ef the court of review 
wpen a prier trial become the law of the ease uoen a subsequent 
review, City of Chicago v. Lord, 270 Ill. 167; helskis vy. dering 
Seni Co., 246 121. 62; Lysk im, Ml Lil, 183. 
Even if this male were not applienble, the instant 
record justified the finding that plaintiff waa employed by ¢e- 
fendant. Eoveuber 5, 1909, plaintiff sent a letter to Er, 
Chauneey Keep, one of the trustees of the Zarahall Field estate, 





whieh nurchased the property. A eepy of thie letter was cent te 
wy. Grake or he saw the eriginal befere it wae mailed, and he made 
mo dissent from any statenent made therein, The letter was in 
enewer te some question raleed by ®r. Aeep with reference to the 
autherlty of Doyrnique to represent Drake; it summarizes the cone 
versstione and dealings between them and whie. are in evidence, 
showing Bournique'’sa authority as Drake's agent. It repeatedly 
tates that Bournique is aeting in the matter under the aythority 
of Grake, with the right te effer the property te any prospective 
Purchaser excent ir. John G, Shedd, with whom, apparently, Drake 
hed been dealing direetiy. Also significant is the letter te 
Bournique from Drake 4ated July 18, 1910, is which Drake purports 
to infers bim of the sale of the oroperty te the Field extate and 
expresnes regret that he 4i¢ net earn hie commission by obtaining 
frow the purchaser “our price.” In the light ef ali that had 
taken place, these letters eonfirm Bournique's authority from Dreke, 
Wae Sournique the preeuring cause of the sale? ton 
the first sypeal this eourt wan of the opinion that more testineny 
on this point might be had with speeial reference to whether the 
interview © with Beurnique and his associate, kr. Bireh, induced the 
trustees to somsider the purchase. Upon this iast trial, in addie 
tien to the testimony heard upon the first, wae the testineny of 
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a Ur, Stover, and of &F. Oraomn Smith whe wae them the president 

of the Merchants Lean * Truat Company, ome of the trustees of 

the Fiel4 estate, The ether trustees rere Chauncey Keep and 
Arthur §, Jones. Wr, Smith sayo that br. Bireh asproached him 
several tives on the exnbject ef thie purchase and that he promised 
thet he wowl4d take the matter wp with the other trustees, and 414 
80 promptiy. Shertly thereafter the treetece set agein and de-~ 
cided te try to purehase the property. Mr. Awlbert, then the 
viceepresiient of the Kerchants Loan & Trust Company, appreached 
Drake directly. It is a reasonable inference that the meeting of 
Hulbert and Drake was pursvent te thin diecussion by the trustees 
after Sy, Gnith's presentation of the matter in aceordence with his 
promise to bir. Bireh, Mr. Swlbert would herdly take up the matter 
on his own ressomolbiiity; it ie more credible thet he saw Drake 
after and pursuant te the conference of the trustees; the intere 
view of Birch with Gwith preduced the discussion by all the 
trustees, *hose minds, made pliable ty Pournique's persistent 
persuasion, were easily turned te a faverable conclusion by this 
last presentation, 

Beth Pournique ent his sasecciate Birch knew somewhat 
intimately mest of the trustees of the Field estate, Their efforts 
tewarde interesting them in the purehase exterde4 over a period of 
one and a half years and were constant, That these efrorte were 
the preeuring cause in not refuted by the fact that Hulbert, with 
whom the plaintiff had not discussed the matter, approached Drake 
directly. Hulbert was siswly delegated te further the conclusion 
of the trustees, to which they were moved by the efforts ef Beur- 
nique. The jury was justified in finding that plaintiff was the 
procuring cause, 

The verdict was based woon two and a half per cent of 
the price at which the property wan acld, and defendant contends 


that there was net sufficient evidence te eetablish a custem in 
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this respect. It dove net appear that plaintiff sought ts estabhigh 
@ custom, but did week to shew, oy the testimony of « witness of 
seme thirtyeseven years experience in the real estate business in 
Chicago, the reasonable value of the services of plaintiff, Tere 
was no testimony introduced temiing to contradict this witness, 
There is point in the suggestion of plaintiff's esunsel that 1+ 
is too late te raise thin question for the first time wom this 
appeal, where the testinony was virtuslly the same as on the first 
trial, Gases tending to support the eorrectnece of the ameunt of 
the verdict are Regelin vy, bothgren, “OF Lil, App. 409; Purgett v. 
Welnrank, 219 Tl1. App. 28. 

We Tint no prejudicial errer vith reference te the giving 
er refurel of instructions, either wae the conduct of the 
Plaintiff's sognsel so prejudicial «¢ te reguvire « reversal, 

The questiomef wilech sexplaint is made wera intemdted te develop 
whether there ae any wideratending between tam trustees of the 
Pield estute and Drake te indemnify him againws the payment ef a 
commission, fwe of the treatees and ir. Hulbert had teetified en 
the triak on baxalf of defendant. There wae no iuprepriety in deo 
veloping their interest, if any, in the reaolt ef the litigatien. 
Originally the sult ren against Jobm B. Drake and 
Tracy Ureake. During the first trial im 1914, on motion of plaine 
tiff's attorney it was ordered that the popers ond proeesdings in 
the eause be amended by discontinuing ae to Tracy Drake, Complaint 
is now made for the first time, after thirteen years, that the dec- 
laeration had net, im fact, been amended. The point is without 
merit for the reason, firet, it ie made tee late; ond, second, the 
erder did not cive plaintiff leave te amen$, but ordered that «il 


‘Papers and proesedings “be and are horeby amended by discon tinaing* 


as te Tracy Drake. The effect of this was te strike hie asme eut of . 
the deelaration. SHeynten v. Alwart, 157 111, App. 227; Burns vy. 
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Shicage Ralivays Ce., 208 TLi, App. 295. 


This eace hos been in the courte fer ever serenteen 
yeare. Four trials gheuld be eufficiont where only cuestions of 
fact are invelved. Under sues cirevmetancerm slight errere ween 
the trial are not euffieclent te reeuire a reversal. 

fpon the facte plaintiff ie entitled to regover, and 


the judgement is asfirsed, 
AFPIPURD, 


Batehett, >. J., ad O'Genner, J., concur. 
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9AGI.A. 627/ 


4,09 = 31717 


A. A. VO0O0S TYHRATAE, 
a Corporation, 
Apyelicnt, 
APPEAL PROM BUBILCIFAL GUAT 


OF GHICAGS. 


Te. 
NORTH AMERICAN wsTOM, 


a Corporation, 
Anoelise, 


GR, JVI MeSMELY DELIVERRD THS GYIRIGH OF THe SOUAT. 


Thie ie a companion ease te Be, 31716, in which we 
heave thie day filed om opinion, In the imetent case the Judgment 
wae for the month ef Aucust, 1996, aneunting te 3920.93, This 
wae tried at the sume time av the pther ease end they were cone 
selidatet im this court fer hearing. 

for the reasane indicated in the opinion in Se, 
STG, the present fudgment te revereed and the criginal Judquent 
ie confirmed, 


BEVERESD SITH A FiNDine OF Fact. 


Watehstt, F. 7., ood O'Conner, 7., sonesr. 
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169 + 31717 PINDING GF FACT, 


We find as a fact that the leseor, the plaintiff 
herein, committed no acta with reference to the sceupaney ef 
the premises leased te the defendant which smounted to a 
gonstruetive eviction and justified the defendant in vacating 
the same, 
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A61.A. 628 


205 « S1414 


HOWARD PUTHAM STURGES et al., 
va, 
PPITH STURGRS RLLIRK et sl, 


Ik P48 HATTER OF TOE IwTeRVENTHS 
PREITION OF FaCOR A, ALBSAT, MAX 
BERNSTEIN ond DAVID AVSSAKOV, 


OR 


JACOB A, ALBERT et al., 
intervening anak 


— 


ees, CHOBBeAPPRAL, PRG DRCRER 
ERTSASD BY JiDGk Tada RAYNER 
ve. iii THe GInGoIT Comat oF 
Gook GouUnTY. 
GhaCe D, STURGHS et al., 
Respondents, 
Appellants, 


BR, JOSTLGR MesiRALY DELIVERED THR OFIRIGN OF THE COURT, 


This appeal queetione tae order of the chaneslier 
awarding to the intervening petitioners approximately $66,000, 
Pealized from = partition sale ef reali estate in whieh six «duit 
heirs of Charles &, Sturges, deceased, cack had a ene-seventh 
interest, the other oneenevernth being verted -in miners, Twe of 
these six adults anewered, conceding the claim of petitioners, 
thus leaving four contesting. 

By decree the chanecelier found against three of these 
adylte, nemely, Maward Spencer Sturges, Moward Putnam Sturges and 
Grese >, Sturges, and found against the petitioners ae te Careline 
Margaret Sturges Hall on the ground of alleged insufficieney of 
the authority ef the purperted agent of re. Kall. The first 
three Sturges heirs heve acpesled te this esurt, whieh svpeal hae 
been docketed wider the general number 31414, The petitioners 
have appesled from that part ef the deeree touching Ers. Hall and 
aleo have raised a question concerning the d4ispesition ef certain 
interest, which avpesl hae been docketed in this court under gene 
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eral number 31916. The appeals have been consolidated here fer 
hearing. 

Ve are of the opinion that the chancelier preperly 
found agoinst Bdward Spencer Sturges, Howard Putmam Uturges mid 
ire, Srave D>, Sturges. 

‘the fundamental question involved is the censtruction 
of a contract mmtered inte Jamusry 16, 1925, between the patition- 
ers, Jaceb A. Albert and Hax Bernstein, deseribed therein ae 
*surehasera,” and the Sturges heirs, deseribed therein as “sell. 
ers,* Sy thie eentreaet the seliers agreed — 


"to meverally sell te eni4 Akbert and Sernetein an undivided 
ongenevanth interest in the premises *“"* fer a purchase price 
for each ef said yundivided interests ef $14,306 eneehalf in 
oask on tonammntion of the 4¢al, an4 onewhalf in the netes ef 
said Albert and Fernetein seeured as herelinoftar set forth, * 


and furthers 


“te progerd as erowptiy ac they remeonably gan with the autt 
Ter a pertition of sald premises, new pencing ia the Gireulit 
eourt of Cook county, Dllineis, an¢@ the eaid purciiasere agree 
te bid for sald preperty Une Kundred Thousand One Hundred Sel- 
hare ($100,100) at said exie and hereby irrevecably constitute 
and ap hk. Polloek ag their Atterney in fact, for them 
and in their nawe, plaee ami ethead te bid anid sun at said gare 
tition sale, with full pewer of substitution and reveeation, 
hereby retivying and confirming all that theiy aaid attorney 
in feet may do the presiseg, but hall net thereby be ex» 
@luded from thenueelwes bidding the seid er any greater aun st 
said sake, ond it fe further agreed that if gaid property shall 
gel st anid Ppa re sale fer mere than ne Hundred Thousand 
ne Hyundred (9100,100) dollars, that elaeseventhe ef the exe 
eese price shali be the preperty of the said Albert and Sern- 
stein, the only objeet ef greemeding with the partition suit 
being that they may legally acquire the oneeseventh interest in 
galid penny belonging te Charles Fite, George Pite, Kary Fite 
and Frank Fite, winera; ond the deeree of sule atoll provide 
for the term of sale to be oneGhalf cash ond the balence on or 
before a yea, secured as hereinbefore set ferth.* 


January 13, 1924, Albert and Berneteim agcigned their 
interest in thie contract to Savid Ausesakev, one of the petitioners, 

The deeree in the gartition sult referred te was ene 
tered february 5, 1993, und provided, ssemg ether things, that the 
property be #014 at publie suction te the highest snd best bidder 
for cash, oF one-kalf oush snd onednalf on deferred payments te be 
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evidenced by notes bearing interest at seven per cent per enum, 
seeures by purchase money trust deed. Om Pebruary 24, 1923, the 
partition sale teck place and in accordance with the terms of the 
eontract ky. Yolleck bid $100,100 on venslf of the petitionere. 
there was onother bidder at tac seis, 7, Kgymend Collins, and a 
eontest in bidding developed between him and Kussekev, the age 
signee of Albert end Bernstein, in which Gelline finelly bid 

the property in for $205,006, at whieh price it was sold te him, 
The sale therefore protuced $164,900 more than the 9100,1060 whiek 
Albert and Sernetein had contracted to bid, ond this excess is the 
subject satter of thie controversy, 

The petitioners say thai tke heire ore entitied te 
divide $100,200 omy, sid that vy the contract the excess, exeept 
ae te the miners, belongs te petitioners, The four Sturges hairs 
contest thin an4 eleim it fer themselves, asserting that a orever 
eonetruction of the ceutrees gives the petitioners the exeses 
only in the evant of theiy suetess im gurchesing the oroperty at 
the partition esle ond amet any excese orising throwgh « sale te 
any other party. 

The clause in queeticn reads, “if weld preperty shell 
#01). si eld partition sale for mre than Gne Hyndred Thousand 
One Hundred ($109,100) doliare, thet ala-severths of the excess 
price shall be the property ef the sald Albert end Bernstein, * 
The verde “the exeaes prive” obviously mean any exeere from any 
seures, If the helra hed wished to Limit the exeese, as they aow 
contend, it would hove been a very sinple matter te have inserted 
after the slaure the worde, “previded they are the snesesntul 
bidders,” Ne suck limiting vorde are in the contract. Giving the 
werde their simplest and clearest meaning leaves ne doubt that 14 
wae the intention ef the parties, waasbigueusly expressed, that 
any @xeess over $106,106 produced by the sale should be the 
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property of Albert ond Sernatein. This provisien is meaningless 
Af it dees not apply to « bid from othere, fer, if there should 
be mo other bidders thera vould be Ro sxeces. 

Another clause dasediately preesding this, is that 
the orenosed purchasers “shall not therety be exeluded trom them- 
selves bidding the eaid er amy greater swa at said sale.* ‘Thies 
wes in entietpation of ether bidders whe might bid in exeese of 
the amount they sereed to bid, ond it waa reasoneble, therefera, te 
provide that “the exeees price shall be the preserty of Aleert and 
Rernetein, 

the words “the exeess prise shail be the property ef* 
Albert «ad Bernetein aptly express the idea of ineluding any exe 
eese in price paid by an outside bidder. Lt savers of tautelegy 
te say teat the exeess ef the purehacers' bid over the anennt they 
agreed te pay ond the heirs te eseept sheukd be their property. 
if thie were the ides, it would be expreeced by the words, “the 
@xcess shall be rebated” to Albert and Herustein, hie is net the 
lamguage veed, 

There ig acthing in any other previsien ef the cone 
traet ineonegietent with thie conclusion, The contract contains 
other clauses regarding the terme of the srepoted purchase by 
Albert and Bernetein an4 the manner of carrying out the sane, 

They are the wenal previsiens with reference te abstracts, trust 
deed and the terus of a gale, Syeh orevicions manifestly were 
to operate only in the event that Albert and Zernatein secured the 
Feal eetate et the sale. if they 414 net, these ether provisions 
were inoperative. | 

There is mething which aseunts to a modification ef 
the provisien: in question. The contract was drawn for the benefit 
of the purchavers and the adult heirs, With a Ohe-se@venth interest 
in the minors it «as considered expedient te preeeed with the 
Partisian suit, and so the contract provides that "the enly ebject 
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of vreoseeding with the partition euit being that they (alber: ond 
Sernetein) say legally cequire the eme-eeventh interest in ssid 
oreperty belonging to* the minors. If there hed been no minors! 
interest 1¢ is reasoneble to senume that the sale would kere been 
mage outright for the price momed, wand Albert and Sereevein aowd 
heave dunediately reani4 the roverty to Usiline ef anyone «ise at 
the large advance and seeketed the oroflt Wiihaut auyoue queetione 
ing the trensaetion, The Sturges heirs agreed te accept 3105,100, 
the smount ot which thay were wiliimg te sei) Wie rusity, Abbert 
and Bernetein agreed that the heirs showld receive that anount, 
and the gurehasere took the chemoe of sither losing oF making en 
the desk, ‘hey were entitied te any prefit eriaing frea aither « 
public of private «aie, The contrast clearly enpressed the resaone 
able end fair teougst of a1) tem parties cemenrued, There ia ne 
smtiguity, ani the changelier aerrestly construed the contract, 

Reapective counsel hove presented aud argucd oxten-~ 
sively conversations sad Letters bavh sefers and after this trena 
action, Aa in our view the contract wae wienbi guess, 1% maede4d ne 
extrinsie evideice te exclain anything in it, und we rewt our 
judgment upourthis enmmeineion, 

However, we have sivem carafe] attentien je the ome 
tensive evidence presented oencerping the siregustaness surrounds 
ing the transaction ané ore af the opinion that, cven Af it aight 
be conceded that there wore any anbiguity in the contract, waich 
it ie met, the extrenesun evidence slearly establisies the fest 
that it wae the intention of the parties that Albart and Derretein 
should be entitied te eny exesas produced by the sale frem any 
acurece whatever, It wewld unduly extend thie eninien to detail the 
evidence leading te thie conelurton, There in wpole in the record 
showing that the right te the exeese war net questioned watil ad‘ter 
the aale, whem its large asount inepired an intensive miorsscepde 
examination ef the contract te diseever if in sene way ites teres 
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might be avoided. 

Grace 5, Sturges, one ef the eontesting heirs, was 
represented by the firm of Soott, Bancroft, Burtin & Macleioh 
and mere porticuleriy by Br. Seott. The contract in question was 
signed on her behalf by theese atterneyse, whe alse signed for the 
other tee Sturges heire who have coneeded the petitioners’ claim. 
Grace D. Sturges vew denies thet these attorneys had sutherity te 
sign her nase to the sentraat. The waster and the trial eourt 
bots found that Er, Seott’s fire had suck antverity, Ye ’eld that 
the record shows eweh outherity amd sleo that by a senerendum in 
writing exeeuted after the contract wae signed bre. Sturces rati- 
fied the execution of the contract, It ie well settled that hile 
an agent's authority te miter inte a centract fer the sale ef real 
@atate must be in writing, it does net require any partiaqulear form 
to sntialy the Statute of Yraude. amy kind ef writing from which 
the intention ef the party to be charged may be gathered is auffi-+ 
cient. —— 82 TLL. Shi; Stein » S43 Thi. BA; 

esaimger, 226 TLL. App. 397. 

The regerd shevs that ir, Seott's firm wrete te Mrs, 
Sturges as carly as GOetober, 199°, with reference to the sale of 
the real eetate in quention, wubeitting a: offer of 365,000, re, 
Sturges replied to the effect that che was ready to accept Mr, 
Scott's adviee and comeur with the ether heire, Subsequently Er. 
' Beott wired her that they had an offer of $66,000, to which she 
wired agreeing to aceept the same. Theresfter a centract for the 








Sale at thie price was forwarded for her eignature. Subsequently 

& wire was sent her revorting an offer of $100,000 and advising 
that, while she wae net Legaliy bownd te accept the $85,000 bia, 
yet she was advised that “mersily" she was, fo this Ere, Sturges 
Feplied that she agreed with ix. Seott and that the price ef $45,000 
should stand and that she would continue te rely upem hie advice, 
There wae other correspondence im which Are. Sturges advised Hr. 
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Seott to uve hie Judgment im the deal, Subsequently she ras ad~ 
Vised that the origins) bidders had raised the price te $106,100, 
te which she replied that wie would continue te be guided by her 
attorneys and that she would "rely" upon thes, Gubvequentiy kr. 
Seott wrote her a leng letter stating the entire transaction, which 
she aoknowleiced by letter, eaying, mona other thinge, *I sight 
heave o letter framed, seal affixed Botte ‘thie offiees speaks fer 
me,* Beeaunce I have tried te gnolteratly convey this wish te your 
offiece,* ubeequent Letters asserted that she "head taken for 
@rante? you knew it waa a settled matter in my mind,” od that 
her thought of the matter was ae if “all was gigred and sealed 

eat @elivered.* Kr. Geott's firm was ales requested to take the 
@ash reocived from the sale ef thia property ond appiy the same on 
her {udedtedmeae te the firm, Gther similar cerreapondenee ene 
sued. After the sale the firm informed ker by Letter of Aprii 7, 
1923, that Edward and foward Sturges sloilmed thet the heire vere 
entitled ts tae exesas, whieh contentions kr. Seott said, "are 
uot Bonest er aguad in law, and litigation over the question would 
be waavailing and would only reauit im leng delay aod great ox 
penee.* Anotker Letter te the same effeet wae written April Lith, 
reiterating hie view of the contract and stating that hawever 
Weward ond Séward Sturges “may new construe the contract, their 
understand 6f Ut at the time it was meade and until after the sale 
left to ther ond te the ether adult heirs oe interest whatever in 
any excess over the amount sumed in the contract,” Amother letter 
was written by Er. Geott te fre, Sturges under date of April 13, 
1023, recerting that Kepyound B4ith (two of the Sturges heira) hed 
instructed hia te ge te ceurts and adit abl the aliegations of the 
petition, and ir, Geatt repeated his version ef the facts aa te 
What the parties intended and giving Ais opinion ef the construction 
ef the contract. Mrs. Sturges evidently had ohanged her sind, 


<he sow ase Yitmupnedyd ined ond at Paompbuh wie ecw of Seam, 
.00L, 0086 of sobig eds fewter back evethhd fombytee eat dads booke 
— ——— — —— 


—E te Unie vias weet 
——0 0 
enn ae avave grnom ——— 
—⏑, — — — — — — — — — — — —— we 
WEY UF Hole WAT COVEEDW YLIATOK amy OF be End evind T wnwenbi jell 


Qa Mee Data ye vl seven Neti tes wf nad Ot will pee eee 





Oot wie oy Boewsepor code eae iY a seeut Jit * Noleeeltab tay 
Ay wah whe Rae Cod Yeon ty Rie "te Wilke bats tow? Rey Toone Malle 
“nd OeMOLRCHeRTiae Iclhale Tago seb ore ed aneuhetwohnt teat 
LT Rega ty waNdOd YS ted Same tad meme? eutr dew. eee rest ee 
FRhw WEina acid Gam) DoukWia Sagas Boekel haw Prawee ect OWE 
wre” Sian teed von ABI RSrass sinker veenern ost at. be sr tbe 
Divew sol terny a2 tw¥e wo hay he bi fen vat ak bare 9 ¢homnd doe 
te Sewtg bea ‘we let yank of dives eine Bitiow hae yatttavere of 
Ath Ligh Myditur eee foetts eowe nao ot coded tai iomn Mead 
wrewed ted? yritate whit pet rot bo 
tise , deerme eas neg es yr net tro Som Yaa 
okie wld est Meme bis whem naw OF wats wd Be TR We beegNy 
al aire teuit Caowmtek oS ethod Mabe wedtte wAt ot hw ete wb Yt 
Wins wsiinwh “duertane olf mk Meme Sven One <AvD wmbiees jm 
EE Linge Te oteh Wwhiar eaytntt 4th CH ood xe Et KeTetEy Bal 
dud (wind eoguadh estt To owt) APLDE phmeyyell dod? yabtronst |, RAL 
ost? te emehtayetts ont Lhe thube bie deen po op Oo sith hevieimsvadl 
AP an avout ont Yo spteter abt Dogheqet *90po Se bee Metts aog, 
Us! tovTdnmes ois Ye wetotge ett galvdy baw bobantal selomng ot dete 
phate wed hopasde hed yisombRwe wpytEEee ok. Peering mM ey 


* nity 
Lect, hw eee 





for te this ahe replied by telegram dated April 14th, commencing: 
*Wnen I signed cantraet with Albert and Bernetein 7 did met intend 
they should receive any excess prefite,* 

Mr, Geott's firm, in the light of this correspondence, 
hed full eutherity te align Grace D, Sturges’ name to the contract. 
Her repeated etatenemts that she woul4 rely om ite Judgment ond 
that she considered the matter elesed and that the proceeds from 
the sale should be epoliied on her indebtedness te the firm, prove 
the authority of her agents. Furthermore, her telegram after the 
transaction *ae a ratifiestion of the authority of her atterneys 
te sign her mane. Altheugh she wae at that time dispersed net to 
accept her aticrneya’ adviee as to the construction ef the eon- 
tract, she on ues deny the making of it. Her position is sixply 
the suse ag/the other contesting hoire whe add t the autherity of 
their sgemt but dispute the effect of the contract, As said in 

i o., 212 Tk. App. 442: 
"an oral contract «ay be taken out of the statute by a 
Letter in which the party te be char, —* admite the making of 


the contract but, in terse, eaicele er in which the writer 
eeckn te favy or repudiate "nds idabllity wider it.* 





The chanceller oreperly found that the sertract vas 
signed by Graee *. Sturges by her atterneya under prover authority 
in writing, which exeeution ¢he subsequently confirmed ix writing. 

The ghaneelier war ef the opinion that the eri¢ence 
424 not shew that Jone BK. Polleck had wifficient antherity te 
sign the newe ef Careline EKargaret Sturges Yelk t¢ the contract. 
There is absent from the record amy conelusive oritiag from Bre, 
Halli te Mr. Pellook., There in evidence that ke represented ber and 
that he reperted te her the negotiations sencerning the real estate. 
He sent her « copy of the contract proposing a sale far $85,406 
and advieed that thie be signed, At one time she telé ir. Pelleak 
that she would 40 whatever met with the approval of her brother 
Réwerd and Er. Folleck, She selmovledged resaipt of something 
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over $19,066, whies it sppesre wae the identical awa wiieh Scott, 
Bonerott, Bartin and HMagieiah sont te Grace b, Sturges om April 
Lvth, “ith @ letter saying that the excek wae “in partial distribue 
tiom* of the money realised from the sale of real catata. Walle 
the eirewsetances false a strong waspicien that kr, Pelieck had 
authority te execute the contrust for Kes. Hali, yet it falle short 
of the preof neceseary te show such wathority. Ye san only surnise 
bat eminet say that authority has been established, The conelusion 
of the chancelier in this respect was justified, 

Petitioners by eress-nopsei question tue eorrectaess 
of the dveree with reference te the divtribetion of certain interest, 
The gale brought $906,000, one bolf ef which er 102,600 was paid is 
eagh, the balance in seven promissory notes of $14,549.65 esch, 
dated Zageh G4, 1955, payubie om or Before one year from date with 
interest st seven per cant per enmux, Petitioners claim that they 
are antitied to aix ef these motes (the other going to the ainers) 
end sles te $1932.15, representing o eurrlue ef cash ever the advite’ 
share im the precetds of the sole apd the further eum af $10,000, 
whiet 1s the amount woieb andex the comtract waz deposited with the 
Chieage Title @ Trust Cempony by Albart aad Bernstein te apply on 
the purchase prics, 

Tt was ervey to award Kévard Sponsor Sturges, Kawerd 
Putnom Sturges and Grase 0, Sturges eny purt «f the interest en the 
aforeusid nates. Taay were miitled te $14,306 enek, aut the eale 
produced eufYicient cueh te pay them thic smeunt. They are emtitied 
to whatever interoet any wadisivibated portion ef this fund may carn 
While in the hunds of the master, but they ape net emiitied to any 
interset on the notes. the petitioneys exe ales entitled te omy 
exeete of cowh paid at the sale over chic emeunt except as ty the 
minors’ shere and the share ef Hrs, Hall, As eho is mot bound by 


the contract, the is emtitied to one«seventh ef the engh and one 
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of the purenase aoney dotes, 
Petitioners ure aleo entitled to the $10,600 denesited 


«2 Garaget money with the Unicage Zitle 4 Trust Compay. 

ihe aeeres is in ajl respects affirmed exeent ee 
indicated, amd the enuse ie therelere resended that the deeree 
may be corrected accordingly. ‘The ceste of this senegal ere te 
be tased against appellante Sdward Spencer Sturges, Howard Futnom 
Siurgea and Grace 5, Sturges. 


AVFIRERD IN PART ABD MEVERGES Ih PART 
89 TS CAMGE ARBASDED VITH DIRECTIONS, 


Batehett, ©. J., end S*Cenrer, 7,, concur. 





— taxo⸗ £4 yu) 


— det 8 Oda tT a 








“he “ cana A? tabaanes ae wae 6 
Te mae nome vty = * 


¥ TFB hot 


ae : — iitehs 4 atk Vail Na le 
we denen Gi conga") bein — 
tov wk. a 

ii SER Me Re ORO, Dae 


4 oe, ee 
ip 3 sat iy i 

TELS Gee ae * pie 
oe ich Pry abe 

vie dig 


ADL Fgh eae 


MG « 31426 


2461.A. 628° 


TACOE A, ALBSRT ot Bhe, 
Intervening Petitioners, 


Appellants, GUOSS APPLAL FROM DECREE 
SkTARSD BY JUNGE TRA KYNER 
va. Iv TH ULkevLT GommT oF 
CVOK COUNTY. 
CAROLINA WARGARST STURGRS HALL et ai., 
Responiente, 
Appellees. 


BR, FVSTICR KeGUARLY DELIVERED 14 OPINION OF THE COURT, 


The above ig the general number by which the erosteapp cal 
of the intervening petitioners has been decketed in this court. 
Ve have thie dey filed an opinion in ease nunber 31.814, with which 
the sheve cause was consolidated for hearing. 

Yer the reaeons etated in that epiniem the deeree is 
affirmed in part end reversed in part ant the gause remended with 
direstions, 

AVTTHRRS 1H PART AND REVERSED 


is PART AND TNS CauGe ARMADTED 
WITH OLRMCTIONS, 


Batehett, >, J,, ond O'Gomner, 7,, coneur, 
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THR ROY IVERGGH . 
@ Corporation, 
Appellee, 


APPRAL FROM SUPRRIOR COURT 
OF COOK COUNTY, 


WRe 


GHITED STATES LLOYD'S, 1NC., 
a Corporation, 


UR, IJVSTICE MeSUNULY BALIVERED THe GPINION OF THE COURT, 


Plsintiff brought awit te recover a fire loses ef 
automobiles alleged te be acvered by an insurance polley Lesued 
by the defendant. pon trial the jury returned a verdict for the 
plaintiff for $4085.46, upon which Judguent wae mtered. Defent- 
ant appeals, 

As there must be another trial, we 4o net refer te 
the evidence at my length. 

There were submitted te the Jury these vital questions 
of faet: (1) Yas proper noties given to the defendant ef the le- 
cation of the burned automebiies at a plase ether than that named 
in the yoliey? (3) Was Mr, Throop, an insurance broker, the agent 
fer the defendant with pewer te accept netices and premiuset 
(3) Were the monthly statewente of piaintiff ef autemebiles on 
han’ eerreet, or were they fakee so as te constitute an evasion 
under the terse ef the policy? Amd (4) Vere the prenicoue paia? 
The jury shovl4 have been permitted to consider these queetions 
end the facts relating therete free from any prejudicial influence 
from the trial court. Unfortunately the reoord shewe to the 
contrary. 

Host of the defendant's brief is flied with page 
after page ef quotations frem the reeord, giving verbatim the 
language of the presiding judge upon the trial tending te suppert 
the charge that, by reason ef hie andue and frequent interrupticns, 


‘ga —— 


— pi bap 
EA os 








jv om $0 OTS am eenan Tamm ORO A 


te tant #UY @ noveeen oF tue — Meet seh: Ss 
sittin ae 0h Sees het pa | 
ont wa} fatiner a Apayader Yawk Om? satel Aagd  -snaban teh OMe 
aban te ean I A ee 





Of: Fo 70% 20%. 98 og feted wedtenn oe fous ae a 
— yaw a0 | songh ore. og? 


eaciteenp aviv sends yout, opi, as boos bosan —R —5 
-of eff 2e teubem teh add 2 aeyty aolsoun tequig ea® 4)] ttont Yo 
beseu test made vadeo analy & 2 BALidgmatue homud oft Yo aehteo — 

fasge od? ,tetlcoad eometenat aa ,qeoraT ,ch ae® (8) tyolleg est ab 

*eawhawts ban xeolsom Sqvoea of te¥0¢ Ailw tanbaetob sae 46% 
Ho eelidemogeue Yo Titintata Yo. eeseuntade qatar et oust (2) 
woleeve ae ee btomon 62 na ec gafet yout oxew to ,foextee based 
thie saevlmexq ace oxe¥ ()) bok = Peelfog edd Te emred of? tebay 
enoiieerp exndy teblence 6) beddlerisg ased evn biveds yust ext 
eoneuftnt Lalolhuterq eae souk eat? eteter? yolsaley afos? of? ban 
es? of ewore baooey ad? ylotamiiotay§ = .éewee Lele) ed? mor? 
-Ytersace 

eneg déte belilt a2 Yeled eo faebawted ef? Yo #008 
 e8@ whtadtev gaivly fuscet ee nett enolfesewp te epaq tests 
freqaus ef galhoee Laird od coqe egdvl aathieeste act To spampnst 


,emetiqurwesak taovpet? bue ovbay ahd Xo aoanet yS fads eyrecs wht 


defentant vas desrived of ite right te present ite defenee in 
an orderly way and te receive from the jury on unbiased ond ime 
partial judgement, We shall net underteke to copy the reaerd 
eupvorting thie charge. it is eufficient te say that it is 
amply sustained. Such conduct on the part of « trial judge 
“though it make the unskiiful Laugh, cannot but make the 
judicious grieve.* 

There is no reflection upon the conduct ef piain- 
tiff's counsel, woleh was impeecable. If the plaintiff has 
& meritorious case, it is ites misfortune thet turough ne fault 
ef ite own there has been o mistrial. Unfairnese te ene party 
usually reeultes in uifairness to the other, and is sceetly te 
voth. 

¥er the rearone above indicated the Judemert is 
reversed ana the cause ia remanded. 

REVERZSD ABD ARMAPDED, 


Matchett, ?. J., and O'Gennor, J., concur. 


« 








wt cowie Ad teow et siahe oth 96 Hoary ob ff 


ons eS | 42) 

dud Vedsntaty ol YE \stdasbngiat eae’ ddiiv’ - 
Pius om dyewrmd tod? omseewente aot ek #8 ,onaa vindbicon : 
ytteg 900 09 seowe tetany itctihe wig dae AAP EE 


ö·— 





nt wilt Rodanthe? evede anandrt elf 20T ” 
sivbanaer oF wees oft pnd hewtiebat 
it} gee ee 
ee oe ee 
; Yoo ki pe oe ae 
wit wey 
et att eek fat 
coh Pet 
orf (a ah 
inka “pet, Here 
. oi is 
oe ote sit 


J eat Pw ys 


o med Vane oy 
v — — — 


es 3 9 pth gi nol t 


@ } / fi rh BS 4 
6 
32 + 31623 ! fs & 0 -olle 628 
GQSORGK ¥, GATTBALSS 
, Complainant, 


¥6. 


. EMMA A, FULLER, ALTA BLAKNGUN 
en * uRS, ALICE HOLT, 


ERROR TO SUPERIOR 
COURT OF COOK COUBTY. 
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Gerveration, Guecaeser te THR MAAC ANTS 
oat AED TRUS? COKPARY, Trustee, " 
Defendants. 


BR, JUSTIGR O'CONNGR BRLIVEARD THs QPIBIGR GF FAS COUNT, 


on Auguet 20, 1923, George 7, Untterlee filed hie bili 
ef complaint in the Superior court of Cook county, praying for a 
construction of the last will and teatsnent of Bully Satterles, 
deeeused, «nd that he be held to be a devisee under the Willi. A 
demurrer wae sustained to the bill, it wae diamissed for want ef 
equity end the complainant appeals. 

The material sliecetione of the Bill are that ¢one 
Plaivent is a resident of St. Charles, Kane county, Miineis, ferty- 
three yeare of sage an’ the sen of George A. Satterlee, one of the 
@efendante; that on May 13, 1890, the defendant George A. Satterlee 
Was morried te Bame L. Ferecn an4 that two children were born as 
fesue of the marriage, one of them being complainant, and the other 
Oliver KH, Satterlee, whe died in infansy; thst on January 19, 1906, 
Buily Satterles, the mother of George A, Satterlee and the grand} 
mother of the complainant, made and executed her wild; that she 
diet a short tine prior te Hoveuber 26, 1914, and that on the latter 
date ber Wili wan admitted to probate by the Brobate court of Ceck 
@ounty, Tliineis. The bill then sets up the wili in fail, the 
material portions of whieh are ac fellows: 
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« ghee give devieo and bequeath te my said son, 
George A. Satterlee, during o1e bifetime, all the use of and 
the rents, ilaeoee ané prefite arieing from the preaises known 
as Xo, 29% Gouth Clark strect, in sald City ef Chiesge, more 
partioulearly deseribed as follows: se" e8@ 
fth. Thould said George A. Gatterlee contract a marri- 
age subsequent te the date of thie wlll, and ee an offspring of 
gueh marriage ony ebiid or children be born te him, and be 
Liv wt the time of wie deesase, I direot that at the death 
of & George A. Sabteriee the said last above desoribed 
eninge kooewn ap 208 fouth Ciark street im said Olty of 
eago, be sold at publie er private eslé, at the diseretion 
of my Sxeceutor, at such prices fer wash os to my Exeeuter may 
seen beat, and the aet proeecdie of such sale, after first pay- 
ing any mort and charges ot ae0id premisen, be distributed, 
and I give, ‘ise amd bequest, the sane, as follews: 
ome Balf (1/2) to ang such shild, er children, ef said 
George A. Satterlee, so bern ag aforesaid subsequent te this 
date, ***eeee 
. im the event ef no such marriage ond subsequent 
effarr af suid George A. Satteriee, then I direct that at 
hie death the property last above described and known as Ke, 
292 Seuth Clark street in the Oity ef Caloage, be sold by ay 
li fer ¢esh ag hereinbefore directed in *eragraph 
? 


Then follews a provision for distribution of the pre- 
ceeds to other persons, 

The further allegations ef the biki are that the eae 
tete of Buily Satterlec, deseaset, wae sottled ant the executor 
4iseharged by the Probate court of Cook county on May 3, 1916; 
that at the time of the making of the will Baily Gatteries, the 
testatrix, was abeut eiyuty-five years of age ond her gon George 
A, Satterlee, the defendant, absut sixty years of age; that he was 
® Widower st that time, the mether of the semploinant being then 
fead, m4 that at the time of the making ef the will the ecomplaine 
ant wee sbkout twenty-one years of ege. tt is further slieged that 
shortly efter tae sarriage ef the complainant ts parents, the 
father, George A. Satterlee, abandoned ond deserted Bie wife and 
children, “whe Lived in the City of St. Charles, Kane eqmty, 
Tildneis, and that sald George A, datterlee continued to Live 
in the city of Chiecags, Illinois, and represented himerif te be « 
bachelor® and coneralet the fact that he had been married ané that 
ehildren were bern te Dim as an iesue of sue marriege; thet he 
eoneesied from hie mother, Emily Satterles, the fact that he had 
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been sarrie4 snd hed children, ond that af the time she made her 
will adhe 414 net keow that her som had been married and had 
ehildren, 

It is then alleged that 4% waa the intention of 
uiiy Sattertee in waking her wil) te make « provision for the 
ghil¢ren of hear son Seorge A. Satterlies *eut of effeetion for the 
#teek and for her own offepring end lineal desgentante;* that the 
complainant being a granésen folle within the geening end intent 
of the leneusce used ty the teatatrix im her will, snd that vpen 
the feath of somplaiaant's father, the defendant George A. Gattere 
lee, semplainant will be emtitied te reesive part af the preeeeds 
ef the enie of the preperty af Se, 292 South Clark street; that 
Geergs A. Satterlee, complainant's father, is now over eighty 
years o14 sad has ne child er children living except the eom~ 
Plainant; that ne children were torm to George A. Satterlee exeept 
the twe enildrem as hereinbefore stated; that tha DLilmeie Zerchants 
Trust Gompeny ia now seting as trustee wider the ili and as euch 
has denied that the complaimant is a devisee of Bally Satterice 
ander the wili, 

The preyer of the bi11 is that the wil be conetrued 
ee that 4t 111 appear that it wae the intention ef the tegtstriz 
te ineludte the coumiainant wader the fifth peragragh of the will; 
amd the further ermeyer is that the trustee be fireeted *ta 
Feeogrige sad treat your orater as « deviese ynder the tast will 
end testament of eald Baily Gatterles, deeaased,* m4 that «pan the 
death of George A, Satterlee the tructes be directed te aoll the 
property at 292 South CLark strest and "is there {5 ne ether 
ohfiléren hereafter born te seid Geergs 4. fattertee" that the 
trustes be directed te pay te complainant thet port of the pre- 
egeis mextioned {a paragraph five “er te prey the same te the heirs, 
aiminiatrators or asvigne ef your oreter, if he be then net living 
st the date of the deeth of his father, George A. Satterlee, * 
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esplainant contends that Wally fatterliee, the testa- 

triz, iwiended by the f17th paragrash ef her will to give ens- 
hel’ of the prueceade of the wale of the Gouth Glark street preni- 
eee tc the fatune ef her sem Geerge A. Gatierlee, and this, teo, 
wheter sock inoue were beta before or after she wade the will, 
4 muber of antrarlties are sited waien eounsel fer the complainant 
eomtend susttein his aoutention, Se think it would serve no useful 
wurpse? to sialyse or disguas taese autnorities because we are 
Clearly of the gpisien teat the language used by the teatatrix in 
parecrarh fifim ia plain and grambigueus and net open far construce 
tion, The lemguage of the will is that “should George A. Satterlee 
contract « marriage subsequent ts the date of this will, and as an 
offepring of euch merriege any chiié or children te bern to him 
end be living at the time ef hie deceanne* thet the property be #014 
and onesheif sf the proceeds Be given *to any such child er shilédren 
of ssi 4 George A. Jatteriee aa betn as aforessia eubsaequest te this 
4ate," it La etviews that the testatrix had cleariy in wing the 
shieets of her bewrty and thet they were any child er children tern 
to her gom George A, Satterlee as on iseve of any eorriege he might 
contract subsequent te the @aie of the will, Yhies ts glear even 
if it be eteittead, as alleged, isat the testatrix 414 eet ‘new of 
the marriage of her sen or of the birte of her gran4ron, the come 
plsinant, 

2a Law Ras long Been Tively established that "In cone 
struing a 711) the court has me power te make « wii fer the testa- 
ter er attespt te improve upem the will whieh testeter astually 
meade, The court connet begin by inferring testater's intention, 
ané then ¢onstrue the will so as te give effect to this intention, 
herever probable i¢ may be; nor ean it rewrite the will, in whele 
oF in part, te conferm te such intention," 2 Pomeroy's Bq. ,%ee. 871. 


in Downing v. Grisby, 252 Tli, 568, our Supreme Court 


rz ® — wets sea! dav dade ddag eet 
—RA ata an 
| ome avy OF Lihw wes Ye sigatgence att ant yd Kosashil 
oles Sowtte #060 Atvol dat Xe SKKe' att te Wil al wee 
ood polar tna” (OAD E Ine ok episod aoe vad 2d oud! A EWE 
| 4 1Skw add oboe nth wee we wisted wed dee Gui) doer TeieRE 
— st 30% Ine stan Sette ans — 
Le Yower on ote bkvew 2 sndikt oF apdtmntuey ales 
sctuicemsimpuiniiceinetantiie sity dias addin 
pen RNTrer AMR MRMRI NEE 



















eelenisns 2A vgrood Dkveite" vatt al Lite thn wats ie 
an ‘un un gldie onl te conk 
wih Of Site OF meen LE eh BE toD Ye wgaterom dow Te ght 


bien 66 wereddte oXt suite “ondenne whe Yawaly vile te gubedl OO aE 
— EG 48 AKey iiiwe Ym 98" nowy it whenedne sine He tetas Male 
he? of trinpnndim Rlenoun'ts BA wot oe oblwe AF hk ated eet Waid 16 

ont aahe ad yiiente hed nhtedess ody Fadt wwolvids UF at oe epi 
axed mth tide xa bhite yas Skow yet Pod) dew ‘ghemnd eed Yo WpdeRde 
$i gte est eye teins com to must i eh welsedted A agreed aon und OF 


Sues: tare wi) wie Vk eh Te ee out oF tomyeathd Somebaul 


a 
q 
| 
| 





te whet tea 610 uletatead ade aady ,bonatta ao beretete ed ot Te | 


009 ods pronhawn, sed te ddtdd ode Loe howe te epetenet wee 


“Abe. UI" HeAd detatévten ysous® med grok eiut wah |x ooo (ah OM! 
sient aff teh Likw oe grim of tenon eM amet dupes ealt Uw a pnb: 
UlLieewor Netecney Mohse Lilw ett saqu erebged te Caner eee” 

Me doonted a rededass yabcention 46 ttyod sheutse” wittt” Jethui 
noksnsnd aiid oF tome erbe oF a et neta i 
elere gt , Phew ont BP ivews £2 mew tion your Yate 2 etited ie 
-fO, 008, pe oo yeteniet & | * soliwennt Mou oy eating oe 
i i a le a lil lle 






aaia (p. 572): "The tntention ef the testeter, weigh myst sem~ 
trek in the construction of bie will, te the intewtion eaproesed 
by ite worde an4 not an intention «ich 14 may be tnferred from 
Glraustences he might bere hod but bee falled io eaprece,” 

Wier the rule of Lew anmeunded fn all the sutueritios 
kt ie plein thet comchairont @annet be held te be @ banelisiary 
wander the 12) of Smily Satterlee, degensed. He was twentyoone 
years eld st the tine the wlll was nade, and the language of the 
will is sleer on¢ epesifie that the wrecesde derived frow the sale 
of the South Clerk street property to giwea enly te the exdid or 
ehiiltren of Seerge A, Satterlee, ser gon, ve wigs be bere as a 
yesult af « werriage ecentracted by Sim subeequent te the date ef 
the will, Indeed, there fe at least & etrong inference that the 
testatria intended te ezolude comolalmant, and thie tes, aitheugh 
there is an allegation in the bi22 thet eho 414 met meow of Rie 
existeree, beesnve thie allegation seems im ecufiiets with the 
ilsmesage of the will, 

the ¢efendente contend thai tae bili was prepserly 
@ieniserd for the reason thei the actisa is presaturely brought, 
end that the question te tierefors wheliy weet, tesause tue time 
for making distribution of the prosceade of the property at 2 
fants TlLerk atreet} has net arrived aad gay newer arrive. inder 
the tera ef the will, even if the eonpleinent were a beneficiary 
he wowld oe be cotitled te ony ef the orsesede derived fran the 
fale of the premises om Sout Giaxk atract wmilesc As eurvrivad 
George 4, Satterlee, degause the wil provides that distribution 
ef the proeaeds be made to tae ehildren of George A, Satterlee 
prevides they te living at the time of Bis deetk. any interest 
water the Will wides the children ef Geerge a, datierlee might 
Cheia was contingent snd not veuted, the contingeney veing that 
they survive theiy father, because the will in saragraph 6 pro- 
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vider thet in event of no euch marriage and subsequent offspring, 
vie., sm effarring Living at the time of tue death of Goorge 4, 
Patterlee, then the proceeds of the South Glark sivees proparty 
wae te be chwen te other persons. 

The dearee ef the Guperior ceurt of Cowk aousty is 
affirued. 


Ratohnett, F. J., and Mevurely, Fon SGuaus. 
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HOLLAND FURRACK COMPARY, 
a corporation, 
Appeliee, 


APPEAL FROM RUBICIPAL COURT 
OF CHICAGG, 


ve. 


TULIVS JANBLUBAS, 


ER, IMSTICE O'CONEGH DELIVERED THE OPINION OF TH" COURT, 


VLaintlff brought audit against the defendant te rae 
cover $192, claimed te be due it for the balance of the purchase 
price of a furmnes. There was a trial before the court emd «a finde 
ing anéd judgnent in faver of plaintigf for the emowt ef ite clain, 
and the defendant appeale. 

Plaintiff in fte ateatement of claim allegeé that on 
Geteober 31, 1924, it solid and delivered « furnace to J, 5. Zhline-~- 
Kae and A. Gaasel; that on February 6, 1925, a receiver was ap- 
pointed for Zilinskae snd Wesel snd that om the game date the 
receiver by order of court eld the furnace te the defendant, the 
gale being made subject to an enewsbrance of $198, “whieh the de- 
fendent had knewledge ef ané aseumed when he purchased said furnece 
together with other goods and merchandise scld by said receiver for 
whieh the defendant paid the swe ef $1000,00,." 

The 4efendent filed an affidavit of merits in #hiech 
he denied any indeDteduess; denied thet he had ony knowledge of any 
enewsbrance upen the furmace; denied that he assumed or agreed te 
pay sy emecumbrance; denied that the sleintiff had a lien om the 
furnace; decided that he premised to pay pleintirr, | 

Cn the trial of the case plaintiff called the defendant 
wader Seetion 33 of the Municipal Court act, eho gave teatimeny te 
the effeet that he did net know either Zilinskes or Yassel; that he 
knew nothing about a bill being filed im the Guperior court eof Cook 
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eounty to disselve the portnership between Silinekae and Waseel; that 
he wae passing the drug store one day ond saw At was clesed with « 
balliff in charge; that he wpoke te the bailiff, who told him that 
there wan a reeelver whe was c@lling the plage end gave him his name 
and adtrees; that he went te see the receiver and s#ked about the sale 
of the preperty and was given sm order permitting him te ge inte and 
}ook ever the plsce; that om February $, 1975, he bought the stock 
of merchandise from the reeeiver; that the reeciver 414 net aay 
anything abewt there being a balance due on the furnaee; thet he 
"didn't say a word. Ue said he 4idn't knew anything about it.” 
The witness then seked if he bought the furnace, and he reslied, 
*Dida't mention anything about the furnace. 1 uadersteed the 
furnace belengsd to the building;* that he paid the reeciver 
$1006 and tock possession of thea places aid conducted the basiness 
for a short time, but the businese being poor he moved owt; that 
im Bay, 1926, being nearly fifteen monthe after the aal@, & repre= 
sentative of plaintiff called wron hiw and saked him if he “wanted 
te pay fer thie furnaee, I seid, ne, I don't kmow who the furnsee 
belonged to; I think it belenge to the man whe ewne the building; * 
that the representative then siated the plaintiff had a mortage 
upon the furnage an4 the witness) atated the plaintiff cught to co 
to the owner of the BDullding for payment, Plaintiff alse offered 
in evidence on order entered in the Superior court of Cook eounty 4 
in a ease entitled Alexander Vessel v. Julius ©. Zilinskas, which 
ie as follows: 

"This cause coming om to be heard won the petition ef 

ie Rulline, receiver, te sei, all of seid receiver's 


right, title and interest in the goods, stock and fixtures 
ingluding the leasehold at 2099 “eat fond street, Chieago, 


Tiiineis. 
4né 1% appearing te the court that one Julius Janeliune 
hae offered for said prep the sum of $1000.00 cash oma 


to assume the payment of « ttel mortgage thereon amounte 
ing te $405.06 and to pay alse what money may be due on a 
eértain esth register ae well as o furnace aid the sourt 
being fully advised in the prenises it is hereby ordered 
said receiver sell ali his rigit, title and interest ir 
property of such receiver for the eum ef $1006,06," 
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Plaintiff then culled Rey Vauleatick, whe testified 
that he was a drench manager of plaintiff; that the furneee in 
guestion wae inntslied by the pleimtiff the latter part of Geteber 
ond firet vert of Hovewber, 1924; that aleng about Ray, 1926, he 
¢alled on the defentant for payment ef the balance of 2192, and 
thet he 414 met reeall what the defendant eaid ii anewer te his 
demen? tev payment / He further tentified that the defendant eaid 
1 — ao over snd take the furnace if I wanted it, and that he 
Would help mea;* that the furmsce wae plaged om a concrete fleer in 
the basexent of the drug atere. Thies is ail the evidence in the 
receré, ond we think it entirely ineuffiecient to sustain the judg« 
ment. The order entered Ey the Superier court orders the receiver 
te #el1 "al) hie right, title and interest in eadd preperty of such 
Feeciver for the sum of 92000,.06," It reeites thet the defendant 
has offered $1600.00 each and agreed te agewme the balanee due 
under = chattel mertgege, smeunting te $4605, and alse pay what 
money wae due wen a cash register as well se ea furmage. Sut there 
ia net a werd of evidence that the defendant mew anything about 
thie order ner is there any evidence that he entered inte a agree- 
ment with the reoeiver te pay the belonee due en the furnace; on thee 
eontrary defendant testified that mething was said about the furnace, 
but that he theught 4¢ belenged to the owmer of the building. It 
furthermere appears that sleintiff made me claim againet the dee 
fendont watil about fifteen months after the sale ty the reeeiver, 
ff plaintiff hae « chattel mertgaxe on the farnaee, as ia intimated, 
it hae ite proper recedy, the fumace was still in the basement of 


the drug etore and the evidences shows tnat the defendant never 
Claimed to have purchased 1%. 
She judguert ef the Municip¢el eourt ef Chieage is reversed 


and the cauee is remanded, 
REVRAGED ANP REBRANDED. 
Matehett, fF. 7,., and Kefurely, 7., coneur. 
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SGRRY K, HaGall, 


Appellier, 
AVEUAL VROK KUDICIVAL couRY 
VR. 
MADISON SQUARE BUTLDTHO ” ee 
* ati 
CORPORATION, 
Appellant. 


UR, FWETICR C'COREOR GELIVEARD THE OPINION OF THE COURT. 


Plaintity brought exit against the defendant to recover 
$224.29 for court goetes edtvenced snd $2458 for legal services. ‘The 
trial of the case reeulted in a verdict and Judement in favor of 
plaintiff for 91224,%9 ond the defeudent appesta. 

fae regerd finelesen that plaintiff, whe was a prae- 
tising lawyer in Chiesge, wae retained by the Pulliam Buiiding 
Gerperation threagh ite agents, Halil and Shlis, te render certain 
Regal corvices priveipsily im an *naeaver to eolleet rent due from 
divers tenants of ‘the building corcerstion; that he began to perform 
such services ekeut Karch, 1607, oni continue? wntil abewt July 15, 
2623; that argut the Lutier date Gonued, Merrie end Viliiem 2, 
Pemooe acquired «il the stack ef the Pulliam Byil4ing Corneretion, 
which Corperation owned smd operated a building at Ne. 183 Vest 
Medison atreet, and the awac ef Ghe Corperation was changed to 
Madieon Square Dullding Corporniion, thea fefendant; that after the 
Pancee Srothersy ovtuluei contre] of the 4ofontant sorperation they 
severed the relations of Mall id “EyVie vith the defendant, and 
plaintigf's contenties wag anf ie that 2t the game tine they 
terminated bie esanaetion with the fefen4dant. 4m the other hand 
At de the contention of the defentent thst plotmtirr of hie ewn see 
oord ceased te resrecent the deferdent fer Ghe reeeem that the dee 
fendant hed taker the buliding from Hall ond Ellis, whe were his 
friends on? elleste, 
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The ovidenoe Twrther sieve that during the time plain- 
tiff wes representing the detendant serperation he advanced sourt 
conte aggregating $224.29, uo part cf’ whieh hed been repai4 to 
him; that he renéered lege services in « mumber of matteru, 
wmeetiy confession af Judgments egeinst defendasi‘e tenets, for which 
ho preaeuted bis itemized bili, wherein he claimed $1555. Pinintiff 
effere’ evidence showing that he had wade the (disburasmente and else 
evidence sheving the smovnt of time he bad expended im the performe 
ance of the legs sarwites, 28 701i a5 ovideneé teuding te ehee the 
Teasonatle vals of ouch werviaee. The dafeadant offered mo evie 
fence om these Seo questions, but ite svidense was confined to the 
question as ic whether plaintiff had vsiuatariiy severed Bia rele- 
tion with the ‘afendset er wheather the dofandant had tasen “he mate 
tare out ef hie Goods, 

tan deTendant ecntends tuat the finding ef the jury 
$o the affeet thut the deferdexnt teck the matter out ef plaintiffs 
hende ond severed Telations with sim, is ageinet the manifest 
weight of the evicevet, and further maintains thet even if thie 
sontentios be ret sustained, the ewount swaréed ie grossly exe 
eenelva, 

1. Ts the finding of the jerry te the effeet that the 
€efer(ent teek the mattere out of plaintiff's bende, ageinet the 
mevifeest weight of the erideres? The defentest called four rite 
eerret whe gere teetineay tendiag te chev that after the Pancos 
Erethers had shisived centrel ef the defendant corporation and 
after thay had taken the wenagement of the bablding frem Hall end 
Elida, plulntig¢? refused te somtinuc ag atterney for the defendant, 
and in this commeciion the evidence tends te shew that Hall and 
Biiie, the egents, were aed had been cldents of slaintifr fer some 
time ant that thay wore friendly with him, am# that in theee eireume 


sieness plnintif? refused to continue te represent the defendant in 





| 
| 
| 
} 





Websakest ⏑—⏑— Semtete vif alorsee ——— 
———— 





—— 
nad Wyck od patbund epmebive on, Lew on , eee lveey teget ont te oom 


ahve gh tere i Le Aughon dod, oF .sanivten Mowe Te eater -ehenengRm, 


ankos nia bossves Yilwmteysey —— 


a, 
‘I 


wath Gey Shand fave recente rene trate tetl ot tthe mae 


odvicad ghd Tp Pee, WERE 


_ * * patios aie Fast eanssneu Peebew IOP GME cy rice anahhe 


e*rtioaiecg Yo dee “estan add dowd taedan th edd sage LO RAR | 
__, Maem oe Teche GA wit Bite aeelgaton Sarena Ben ahead, 
nbs, th sure dace cakatgiae teat Awe haw, 2ensgtve. od? ta daataw 
wag ylengty oh bopreye tq ott Dew kadwrs son ad meksentees 

ed? fuxt fonTio ody of yeeh ade To pabhatt e479 of 6k Wy idee 
vA) fomivan ,whoed 2 VE alety ta foe peettes ad? tant seeded, 
o#he weet beliag feahon'teh od¥  teotehive off Wp dtysew tee kiqee, 
earl act tape fait wae. o@ galiand yaentten? otay ooe 49agas, 
hae moltetee: tuehaslgh rat in dextana Sqatatdo ded eegntege 

hee {Let aoe? gatiifod emt to Semegaien ect sated. dad gods geet 
tahoe oFF coh Yeatatsn ag ogmbtane ot homites Thabalnls ~RAtee 
baa Aki sad wede oo chins Samebina gat Tobspgngua pRt Ae DR 
— 30% TEAARin gg Ww SEO LK OMe heck ha OMAN «ADHD, OCF. AAA 


memexin mnocd dR aReT OE Jad), DORMER 





ai raahanteh oft Jaeseuet of exalyane of hoayle 


t) 
: 


the matters which he then had. On the other hand, plaintiff of- 
fered evidence te the effect that the defendant, through the Panes 
Brothers. requeeted him te turn over o11 matters to anether at- 
torney and to send his bill te defendant and it would be paid. 

We think it would serve so useful purpose to analyze the testimony 
ef the several witnesses in detail, ‘the question was squarely 
presented to the jury under proper instructions (beth counsel 
stated on the trial that they had ne objections to the inetrue- 
tions), and its finding was susteined by the trial Judge. The 
jury ent the trial Judge beth saw ond heard the witnesses testify 
on the stand ond were im « omen better position te determine the 
truth of the matter them are ve sitting in « court of review, 

Upon s careful consideration of ail the evidence in the record we 
are of the opinion that we would net be warranted tn disturbing 
the verdict on the grewnd that it to ageainet the manifest wei cht 
of the evidence. 

2. Is the verdict excessive? Pisintiff's cleim was 
for $224.29 for costes advanced by him and services for which he 
Claimed $1555, making a total of 91579.29, the jury aliowed 
$1224.29, wo it is obvious that the verdict was made up of the 
$224.29 and $1000 for attorney's fees, In other words, the jury 
sllewed plaintiff $355 lees for his services than he ¢laimed, But 
the defendant contends that this amount is grossly excessive be- 
Gause the evidence shows that the legel services rendered by 
Plaintiff were not at wl) of « 41fficult cheracter; that he had 
fifteen 4ifferent matters, eleven of which were confession ef 
Judgments on leases, twe proceedings were distress for non-payment 
of rent, and ome was a suit breught before a justice of the peace, 
while another matter was not pleced in suit at ally that these 
services wight be performed by « skillful stenegrapher under the 
direction of her employer, ani that therefore a rate of ten 4oliars 
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& day wae unwarranted, a6 ebove stated, 

Miaintiff testified with considerable detail es to 
the services rendered by hie in the several matters end ne quese 
tion is raised that the services were net performed, And a lavyer 
@alled by the plaintiff testified what such serviess were reasonably 
worth, The defendast called ne witmess on thie question and while 
this court is met beund by the evidence in such matters, but may 
take inte consideration ite own knowledge of the value of such 
services (Hirtzel vy. Baik, 205 111. app. 244), and while the ameunt 
 @llewed by the jury may ba more than we would have fixed had the 
Tesponsibility been oure, yet upom « consideration ef the entire 
Secord we are constrained to hold that the amount is not so ex= 
eessive as to require interference on our port. 

The Judgment ef the Mwnieipsl court of Chicago is 
affirned. 

AFFIRMED, 


Wedurely, ®. T., and Batehett, 7., coneur. 
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FLORENCR ETH Nat, Adminietratriz 
of the tatate of Baril W, Sisenses, 


Deceased, 
Appellees, 
APPEAL VROM UTIPERGGh COURT 
Ta. 
OY COGk COUNTY. 
GItyY OF CHICAGO, a Bunicipal 
Cerreration, 
: Appellant. 


SR. JUSTICN O'CGHHOP DELIVERED THE GPIPTOH OF TRE COURT, 





®laintisf ae aduinistratrian of tne estete of her 
deceased five yeer o14 sem brou bt sult against the City of 
Chicago te recaver damages on account of the wrongful death ef 
the decensed, There was a verdict and Judgement in ner faver for 
$5,000 md the defendant sppeals. 

it apoears frem the evidence that at about seven 
e'eleck ef the evening of May 15, 192%, Sard @, Bieensee, ta- 
gether with some other boys, was gathering flewers in Hormel 
avenue near GSrd street, and that Earl fell inte on epen exteh 
banisi which was gonaeeted with the sewer in Hormsal avenue, and was 
drowned, ermal avenge in a nerth and sevth street in Ghicage and 
Heel lived «ith his parents on the wert side of Hormel avenue just 
belew Goud atrest, an east amd wost atreet, and about 306 feet 
serth 6° the cates basin, The eateh basin wae located near the 
east side of Forual avenue, 

The Gity ef Ghieage had genetructed a sewer in kerma) 
avenue 2ome years prior te the date in question, amd there was a 
cirevlar entoh bamin ebout three feet in dimeter, built of brick, 
whieh sormected with the sever, The trem lid saieh covered the 
sateoh basin had been removed. ‘The mortar had fallen inte Jeeay 
and seme of the tep bricks of the eateh basin had fallen away. 
There was water in the eatch basin, whieh was about tre feet from 
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tae surface of the street and wae about four or five feet deep. 
The roadway of Merasi avenue was not paved, but seme where moar 
the middle of the sirewt tiere was a roadway ‘heat was used by 
gutemo>iies and trucks. here were 44 sidewalke om this street. 
There was « heavy growth of grass ond Flewers iu the neighborhood, 
The grawe eround the asteh basin appears te have been very heavy, 
ebeeuring the opening ef the entek basin te « considerable extent. 
Zt was the ovusten ¢f the ehiidren in the nwighberheot te piek wild 
Yilevers, end on the awening of May 16, 192%, Karl, after be had 
had his sugper, went with other beys te gpiek flewers, He with 
another hey was near the entch Basin im questien *hen farl fell 
inte the cateh basin end wae drowned. The evidence further tends 
te shor that the ceteh busin had been open for some time prior te 
the day of the accident. One witness testified that he had passed 
meer the catieh borin abect the firs’ of Berek and saw that there 
Wee Be cover ever 14. The (neecased ie?t surviring him a number 
ef brothers end sinters an well as hie father end mother, 

At the slese of plaimtif?'s case the City asked for 
an instructed yerdiet, tut the inetrustion was denied. ‘the Gity 
sailed on ite behelf the father of the degeaeed eallid, but ae wae 
not interrogated on say matter material te the igeues invelved. 
Re hed testified te sensiderable extent af a witness for the phaine 
‘iff, No other evidences vam offered on behalf ef the City and the 
foart evererule? the defendant's metion at the slese of the case 
for ex ineirneted verdict, 

Im thie eaeurt the defendant argues that there shoyld 
have been a (lrested verdict beeause the ovidence wes inevfrictent 
te shew thet the Gity hae conetruetive metice ef the defective eath 
basin, Defendant further contends that the evidenes shove that the 
Furente of the deceased cufld were not in the exercise of due care 
for the child's safety, but om the contrary were gulity ef neglii- 
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genee which barred a recovery, an? that the verdict 1s excessive. 

Witnesses for the plaintiff were eallod and gave tene 
timony te the «effect that they 414 net have any notice or knowledge 
that the cover was resoved from the este basin or that there was a 
eateh bawin at the place in question. These witnesnes were axe 
amined at considerable length by counsel for the defendant, and 
there was no evidence directly contradicting any of the testineny 
given by them, In these circuuetances the questions were fer the 
jury, oid we think the finding of the jury in faver ef the plaine 
tiff is amply sustained by the evidence. It in the duty of the 
City te use reasonable care to keep ite etrecste in a reasenobly 
Safe condition. Here the wieentreadicted evidence 19 that thls o14 
Gateh basin was ont of repair and wae uncovered. It wae concenled 
by a heavy grewth of grees and weeds, Ye think the question war a 
proper ene for the jury. 

Ve are alee of the opinion that the sontentian of the 
Chay that the evidence shows that the mext of kim of the 4eeensed 
were guilty of negligence in uptemable. fhe evidence shows that 
eli the ¢hildrem of the neighberheed in question were in the habit 
of pieking flowers in the spring time; thet the child Ked Juat 
eaten his supper at home; thet he Left the house with some ef the 
neighbors’ ehniidren and hed net been gone te exeeed fifteen ainutes 
when Ke Tell inte the estch basin and was drowned. ‘The evidence, as 
abeve stated, is te the effeet that the enteh basin and ite isck ef 
Sever were unknown te them. ‘there were « number ef children in the 
Tenily, and whether there was any negligence on the part of the next 
of kin of the deceased, under the cirewumetances disalesed by the 
evidenee was at most but a question fer the Jury. If any ef the 
beneficiaries were guilty of negiineres which contributes te the 
death of the child, me resevery can be hed, Herel +, Seopestene 
Danville fur Ce., 310 11, 38, Onder the lay an4 the evidence in 
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J thie ene, wre would mot be warranted in disturbing the verdict, 

& forther contention is teat the verdict and Judgment 
aro oxesesive. Ye thing thie point is witsout merit. Gaited 
Lakes Brawing d, 115 TLi, App, 455, affirmed in 
M2 TAL, BM; Gteage Biron, 129 121. App. Shi; 
Sway v. Boston Story, 102 Th, Apo. i. in each of the eases cited, 
where the degenwed Woe o ehild sbeut five years of age a verdiat ef 
$6,000 wee surinined, ead Lt wus held ta those cases that the 








question of tha wagunt of demages wae one for the Jury. 
Tae Jnigeent of toa Superior eeurt 6f deck county 
is affirmed, 
sHS TERED. 


Sotehett, F. 3., oid heturely, 7., coneuw. 
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MARY Lb, ROWT and Akos %, 
MARTIN, Trustees, 


APSA, APPEAL FROM CIRCUIT COURT 
vu. 
OF Seok canny. 
WMLLIAN 3, MEYERS and LELLEAN 
MSYuRS, 
Appelilante. 


KR, JUSTICE G'UGKHGR DELIVERED THs OPINION GF THS COURT. 


tm May 19, 1926, complainants filed their bili te 
foreclose ao truot deed on certain real estate im Chiaage, There 
was a decree in their favor and the defendants appoai. 

The record dliesloses that en June 15, 1953, ie dee 
fendante purchased the proverty in question mnié to secure part 
payment of the purchese price made and executed their inatalimant 
hete for $4395.57, payable $40 a month, the firm? tnetolinert bee 
Sug fue snd payable Tuly 18, 1023, and the lest, for the eve er 
$53.87, em Anguet 15, 1939; snd te secure the payment defendants 
@xeouted their truest deod sorreying the vreperty in anestion te 
Amos 4, Hartin, trustee. The note was parable at the effice ef 
A. #, and Zdward #1, 8. Kortin, Chicago, 2nd sertained «© prevision 
thet if defaukt te made in the gaysent ef principsl er interest 
and aueh default shewld centinne fer thirty daya, the entire in- 
devtedness wight, at the eption of the ouner of the nete, be dee 
@lared éuc und payable witheut notice, 

‘The trust deed previded that the defoendante shevid 
Pay sil taxes ond agscemnente on the prenises hefere fvly let ef 
enokh yoar; that they sheulé permit re rectec, bat wowhe keep the 
Preaines in a good stete of repair and thet they would keep the 
building inevred, It wee sileged im the P42i thet «12 toetalleents, 
beth princtps! and interest, had teen paid whieh fell due en er 
before arch 15, 19686, bul that ne other parmesta had been made; 
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that the defendants had wade deofanit in the payment of the general 
taxes of 1925, macunting to $263.35, and that there wae else une 
paid an inevtaliment of a seeelal assesment +7 4,9; that the 
defendante had permitted the buildings on the proverty te waste and 
decay, which would require on expenditure of $1000; that the prop- 
erty was not worth in excess of $5500 and was secant seourity for 
the indebtedness, It “au further elleged that on sccount ef the 
non-payment of the instakimenta of april 19th and Kay Lith, 1926, 
and on aecount of the defreniante alioring the premises to be in a 
bad state of repair, complainants declared the whele indebtedness 
due ond that the balanee due on the note was $3081 with interest 
from Hareh 15, 1926, 

On duly 16, 1926, the 4evendants tiled their answer, 
im whieh they denied default in tne payuent of the inetallnente 
which fel due om April ith and May 15, 1926, but averred that 
they tendered these inetaliments on due dates, but that the defend- 
ants refused to secept such payments; thst after the filing ef the 
Bill the eoliciter for the complainants acreed with the defendants 
to aceept payment of the installments them unpaid provided the de- 
_ fendants would repair the premises; that the repairs were made and 
the installments offered, wut that the seliciter for the eomp)ain- 
ante refused te secept payxent unless he was paid an unreasonable 
Soliciter's fee. The anewer stuitted that the taxes for 1925 had 
not been paid, but alleged that this was pursuant te an agreement 
made, The defendants denied that there was any right ef foreclosure. 

The cauvee was referred to a master an¢ the record shows 
that the defendants 4i4 not sppear nor were they reoresented, Come 
Pisinants made their proef and the master made up bie revert. He 
afterwards permitted the defendants te effer their evidence and they 
preeecded te da so. After the evidence wae ali in the master made 
up his supplenental repert, in which he confirmed his original repert. 
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The master found, inter sila, that the defendants had 
failed and neglected to poy the general taxes for 1925, macunting 
to $263.35, ond that they had alee failes te pay on inetalliment of 
@ special assesment of $4.20. There wae a further finding that 
on secount of the failure of defendants te pay the installments 
due on April 15th and May 18th, 1996, respectively, the somplaine 
ante had elected te declare ¢he whole indettedmess due; that the 
defendants had permitted waste of the preaisen; that the camplaine 
ants hed paid out 35 om Jume 22, 1926, fer ineuranee en the prope 
erty. the master than stated the sesount but omitted the items 
for the taxes and the inetuliment of the speeial assesement. After 
the aubsequent repert of the master wae made, the Gefendants filed 
ebjeetions. One was that the waster had fewid that the defendants 
had permitted and euffered weats te the premises, while the undie- 
puted evidence showed that the defendants bad expended 8700 in 
making repairs, Another ebjeetion wae that the master found that 
there was default in payment of the taxes for 1928, 

There wat no testimeny before the master that any 
waste had teen perzitted, om? the testimony showe that the defende 
ante had paid texes on May 80, 1996, the day after the bill was 
filed. Just why the master ever-ruled the ebjections filed, we 
are unable to understand, because the taxes were paid, but this 
worked no injury on the defendante as the amount of the taxes ware 
not ineluded in the decree, 

On the hearing before the master the eoxmplainsent 
Ames W. Martin testified as to the merits of the case. He tenti- 
fied that no installments had been paid after Mareh 15, 1926, and 
that on account of the failure ef the defendants te pay the ine 
etaliment due April 15, 1996, complainants had sleeted te declare 
the entire indebtedness due, There was ne evidence that the dee 


Tendants had permitted waste on the prenises, except as might be 

























0) t 7" a f 


= tn tn ls it wikia, aiid ,bowe' — oct 
— E “bed cot amas tain 6a eet od . —* 
— da aie 08 DOLLA Gta Bald York tadd bike 

if pata ealion ent hice ——— — | —* * 
J “Gini oA a — a jo bias -™ 
latina ett” eavtoowinen attr — — — 
ail alld ord doeakediohall Bteide Sd xa. i . a 
catobin —— ised obi il Ua 
“ago 080 te onmwthant aot ed oat oo — a 
ee ινÂνjαͥ ⸗Â Xννν ô — ait tothe *8 — 
| ea thinatetine Kadosai be Le dnnuttasdat Mt) — 
eesih spuiiatinh it schon mem wessin sah > Holt Be $n 





—E $fhee save bene witt 99 otaae hors Yewe inl 
at ORG behanons Sed etantem'ted odd tach — —E 
vent bnset “thonaw of tut exe warererde toil baa extaget pa 

Une We? vaced axe 26 tomes: al ad wae 
vm dat) tetone aad 20 tet gag itaed ow uae Port ae — 
abith eb ox? e not ned) Ost9 Hui sdottterog ded toi Shae 
dicw tiie OH) west eb ond [ad ,OR Ghat int boat” ‘saa kale aa” 
 @w \betlr pawttoadde oa? Sedvt-t0eve todeat ony pasate A 
ehud ta (btn oeoe verad bud sechwed ,busdeeehan OF ‘bitten oth 
woe toned oid ‘te — ocr etait at | 
nt ae —“ 
termi ques ae tadeen oth ereted galused oxtt — oleh 
Stbond oR .oune Hx? ‘Yo ad teed ott b2"ba Belted’ nttead WW nem. 
fms , ORCL UX dome wees Bing noes hed adnomthe tech * 
ant oft qeq bt a dapdns ted eid to oxotha® edd To Pmrovee ms a⸗ 
,,—,—— eta wed cheba” buh ned ta 
“od off fads agmehive on naw one ote —— — J 


a4 sige as seoer0 —R ont ae * dessin seit € : 
Pat ener — 














inferred from the testimony offered on behalf ef the defmdants 
that they had expended $700 im rapaires om the property. The en+ 
tire indebtedness could not have been deelared due fer the failure 
te pay the Nay inetsliwent beeause 1% was due om May 15th and the 
bili wae filed on Hay 19th, four days after, vhile the note previded 
that any default fer which the entire indebtedness could be declared 
Aus must have cantinwed fer at least thirty daye. There was ne dee 
fanlt in the payment of the taxes or the inataliment of the espeeial 
aesecment which sight be taken advantage of im thie respect, be- 
eauee the trust deed previded that all taxes and special assessments 
levied against the property myst be paid before Joly ist of each 
year. So it appeara that the only breach claimed which authorized 
the foreclosure, an testified te by Amos Martin, wae the failure te 
pay the inatsliment ef $4¢ due April 15, 1926. 

Willies EB. Beyers, defendant, testified that in his 
payments of the various inetallmenta he dealt nearly sll the time 
with the soliciter fer the complainants, Edward EH, &, Kartin, whe, 
the evidence shows, in « son af the complalnont anf associated vith 
somplainant Amos ¥. Kartin in the praeties of law, Keyere further 
testified that he sew Edward J. 3, Martin at the latter's office on 
April 15, 1996, heving gone there te pay the installment due on that 
fate, but that Mr. Nartin refused to accep® the payment unless the 
premises vere rensired. The testimeny ef thie witness ie further — 
te the effect, we think, that he agreed te make the repairs an4 that 
this egrement was reached after the bill was filed, as wae alleged 
in the defendants’ snewer. * 

the evidenee further shows that the defendants expended 
abeut e700 in repairing the prewises and thet these repairs were sade 
after the bill was filed and before July ist. fhe evidence on banalf 
ef the defendants tended te show that Sdward i. 5, Kartin agreed te 
Feinstate the mortgage and dimins the suit provided repairs were 
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maée aud fieetaliments then due paid; that the repairs were made and 
the ineatalimente tendered tut were roiused by Martin woless he was 
paid $150 seticitar's fees, which the defendants refused to 4o. 
The testimony of defendant Meyers was sorrebersied to some extent 
by Gilbert 9, Sufahi, 

| The regerd shows that the preperty in question was 
Purchased by the defendants and the ‘rust deed sxeguted by than 
on Jane 18, 1993, an4t thet singe that time they Bave paid thirty- 
threo inctallmentsa envering » peried of thirty-taree sentna, the 
paynents aggregating $1449.57, leaving a balanees tue of $2081, 
amd that the 4eTendente have expended la revairing the preperty 
about $760, 

The testimony effereéd om behalf ef the dafendants in 
reference to tenders of payments made as well as the repaire and 
the testineny te the effeet that it wes agreed teat the suit would 
be diemianed and the corteuge reineiated, an above indicated, was 
net dicsouted. 

' tm the efrewsstances diselesed by all the evidenee in 

the record, ae sbeve set forth, we think 4 would be sestrary to 
| the evidence amd inequitable te require the defendanta to pay 
caste of this fereglesure muit, and that 1% would be inequitable 
to permis the gomelairante te declare the entire in¢cebtednesa dua 
wher the iset imeataliment wowld not be payable until 1932. Bet the 
eemplainants gantené that even if it be assumed that the faste are 
ae Seetified to by defendant Meyers, this woulé be no defense be« 
eause Udward A, &, Martin hed ne autherity to wake any sueh agreee 
ment; that he 2i4 net ovm the note snd teust deed, bet was only the 
solicitor im the case. This, we think, samnet be waintained. The 
wneentradicted evidence ie te the effect tiat the defendants ¢ealt 
principally with Edward i, 3. Hartin in the macing of the mete and 
trust deed and in the payment of the several inestaliments, In 


i 








| —— —— tr sek te vm —* * 
Bd Fa) heen castes Weed 60k ( AU 0B oT) ne - 
om ‘as ephins £2 <fveqesa ont tous vote — hah gee Ball 
fost yf Deduonns Seah dane’ wt Sew agsohoptah, add tbe * me 
_eqtsied Blog oved yoda amt? tam? gouie fart don u yas a wt 
dd pattems Seed ytahdd Ye doltoga gadtornn eta ae 
 phORO Re pub wennked w gstvark WARNE — stmemeee 
Urwqetg oæ⸗ —E RA detoogie oved atnabuetad att —*— 
ad ptashem teh ost To — ciate — ia: hea 80% wee 
—— 
Dkyon shoe oat test Sewnya eaw ¢2 todd gooMe aA? of Namelteed ont 
ant ,dedeoihal oveds #0 Agiaduales egayéter edd San —— 
ak oneesnes as? {ie 40 boeglvalh acnartemeetio edt st. ae ke Ge 
ot xtertene of Rigne G2 tals oe yAotot tom evade ae —B 
Yer of aoaahay'tet ort agtenes of sidadiepent haw comhlve oe 
Divetinnrat of Diner 2 test? bua then wrranieetet aid? te afene 
eud aeoahetdohat ethene e43 otetooh et etooalatgmen adt slaveg 9d 
odt fyi! KOCK Shiow oldoyng e¢ tom bdwow @aemlictent teak edf mode 
vie gent of! vadd Seauren od 14 TA owe fads Snotace eteanlalquen 
ot¢ pam tsh on ad bdwow stat ,oreyes saghostsd yo of RetRisae? aa 
~ooton dove yom elon OF ySitedtve en bed sieted .2 0 beerdh oeene 
alt qfwo gew ive .booh Gagst Sas eden out avo fem BAh om teal? [omen 
am? .Deatetaion of tome ,tukd? ov ,elal ..aeen ad? ad _sedipdlos 
tlaoh aimsdapIod el? teas Goette eat of at eaaphive betodbassanons 
dae otou 82 te pation edt af aitinh .6 .i bsewhl Ate yilewtoateg 
dl AP uotktaoamh Lorwyn ant Xe tenaype OM Bh Dow degh domme 



















BoP a 


tdi tial 
~ i — 





these cireustances it wowld be whiuat, ve think, te held that 
Mertin 414 net have antherity te make the agreauent. 

The deeree of the Cireult court of Cook couhty ie 
 Peversed ond the enause remanded wlth direestions to diomier the bill. 


REVSAGED AND REKANDED 
With DERROTIONS, 


Matehett, 7. J,, aid Yelurely, 7., conor. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
SEP 99 1927 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following » to-wit: 
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Anna Wells, appellee, instituted this suit against 
Walter Higgins, appellant, to recover damages for personal 


injuries sustained by her, and for the destruction of her 


automobile in a collision at a certain highway intersection. 


For convenience the appellee will be called plaintiff? 
and the appellant defendant. 
The declaration filed by the plaintiff consists of six 


Gounts. The first two charge general negligence against the 


Gefendant in the management and control of his automobile; the 


third and fourth charge the defendant with driving and managing 


his automobile in violation of Section 33 of the Métor Vehicle 
Law of 1919, as amended, and with failing and refusing to give 
the right-of-way to the plaintiff who approached along the 
intersecting highway from the right of the defendant; the fifth 
and sixth counts charge the defendant with driving his automobile 
in violation of Section 42 of the Motor Vehicle Law of 1919, in 
that he was driving his automobile at a speed greater than was 
reasonable and proper, having regard for the traffic and the use 
of the way, and so as to endanger the life and limb, end injure 
the property of the plaintiff. 

To the declaration the defendant pleaded the general 












er ba he ie © oe 
wees 


mort 
tx709° 
roroD 


tenisys dive eidd betotitent ,eelfeqqe .eiloW anna - 


tom to moltorrteob edt tot bas ,ted yd Semtateve 
-aoitvseatetnt yswiaid obetres 2 ts molatifoo 8 nat . 
Riitnisl¢ heliso od [fiw soelfegge oct soneimevmos rot. 


xte to stetenoo Ititnielq ent yd BeLltt notderaloos oat 
eit tenisas eonepiigen Ieteneyg ogreco owt textt ott 

edv jeLidomotwa eld to [onrtnos fas tnomep;snam exit ok (8. 
goigenan Das yxiviuh ctiw tuabceteb ent septate déuwwot seh 
eLoinev 089k, edt to 86 mottos to mobteLoiv al — 
ovig o¢ yifewtex ina grilist dtiw dee ,dobmems ea ee to mart ; 
edt goofs Bedosoiggs onw Titiaialy ont ot yaw-to-tigis eat = 

ath eid jinsimeted oft to tagia odd sotk Yowdgtd puttoceresnh * 
ofidomotus ald aniviah d¢liw ineiesteb end ogxaio atnmwoo sixie bom 4 
mt ,@£@f to wal eLotdeV to¢toM ed to SS moltoe® to —— 
eaw medd retserg beeqe s ts efldouwotean ald antviad esw a +e 
eet ont bas olttert edt rot Dragon gaived + sogotg — 9. . 





‘eae 





— 
issue. <A jury trial was had which resulted in a verdict in 
favor of the plaintiff for $3000. The trial court, after 
overruling the motion for a new trial, entered judgment on the 
verdict for the said sum of $3000. This appeal is. prosecuted 
by the defendant from that judgment. 

The injury complained of by the plaintiff as a result 
of the collision, as charged in her declaration, occurred on 
July 30, 1925, at what is known in this record as the "Ulah 
Corners", It appears from the evidence that the plaintiff, 
amzcompanied py her friend Irene Hoyt, on the day of the collision 
was driving her Ford Coupe west along the state road. Her con- 
tention is that she was driving on the north side of the road 
and was driving at a speed of about twenty-five miles an hour; 
that as she approached the intersection she looked to see if 
anything was coming from the south but saw no one and continued 
on to the intersection; that just as she was entering the 
intersection she saw defendant's car approaching from the south, 
but it had not yet entered the intersection but was approashing 
it; that although the first to enter the intersection and 
therefore having the right-of-way, she took. her foot from the 
accelerator and started to put it on the brake, then seeing 
that defendant's car was coming straight on and knowing that 
if she slowed up her car would be struck, she did not apply the 
brakes but put her foot on the foot feed and continued on across 
the intersection, believing that to be the only way to avoid a : 
collision, that just as she passed the center of the intersection, 
still being on the north side of the road, the rear of her car 
was struck by the front of the car of the defendant, her car was 
turned over and either rolled or slid along the state road 
towards the west and was partly turned around and headed in a 


southeasterly direction. The plaintiff was throw violently 
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from the car, her face was badly cut, seven ribs were fractured, 


and serious injuries to her neek and spine were sustained. 


It is the contention of the defendant that at about 


4 o'clock in the afternoon of July 30, 1925, the plaintiff, 


accompanied by Mrs. Hoyt, drove her Ford coupe west on said 

east and west road toward said intersection, and that a little 
in advance of her in point of time, the defendant, driving a 
Chevrolet. touring car, was approashing the same intersection 
from the south on the said road known as the Ulah road; that 

the defendant occupied the fment seat along and that in the 
back seat were the daughter of the defendant's former house- 
keeper and two of her girl friends; that as defendant approached 
the intersection he brought his car to a full stop a few feet 
south of the south line of the intersection and looked both east 
and west but saw nothing and heard nothing; that his car was to 
the east of the center of the north and south road and that he 
then started his ear north into the intersection not exceeding 
five miles an hour; that when he had moved forward about a cars 
length he saw pearing down on him from the east and travelling 
on the south part of the road, plaintiff's car, which was coming 
at a high rate of speed; that to avoid a collision he at once 
applied the foot brake and veered his car sharply to the left, 
put that the plaintiff's car did not slacken its speed or change 
its course, but speeding on straight west till either the left 
front or rear wheel of her car hit the hub cap of the right 
front wheel of defendant's car, bounced up on the front fender, 
upset and rolled over several times, coming to a stop in the 
center of the road three or four rods west of the intersection; 


that the defendant's ear was not damaged, in the collision, 


except the front hub was kmocked off the right front wheel and 


the front part of the right front fender was bent down to the 
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wheel and the crown thereof bent in. 


The questions of fact as presented by the record 
are whether or not the defendant was guilty of negligence, as 
charged in the declaration, and was the plaintiff guilty of 
contributory negligence, together with the facts as to the 
extent of thh injuries received by the plaintiff and as to the 
alleged —— to her ear, if any. 

The testimony bearing upon the rate of speed and 


the management of the two cars together with their respective 


locations at and immediately before the collision, is conflicting. 
The plaintiff and Mrs. Hoyt each testified that the 
plaintiff's car entered the intersection before defendant's car 
reached it. The defendant and the witness Richel testified 
that the defendant reached the intersection first. If the 
testimony of the defendant be taken as true, then the cars 
reached the intersection at about the same time. The defendant 
Glaims he stopped just before he reached the intersection at a 
point where his vision was obscured, towards the east, by a 


hedge and weeds; that he looked towards the east, saw nothing 


pecause of the hedge and weeds, and then entered the intersection 


and when he had gone on the intersection only a few feet he saw 
the car of the plaintiff six or eight feet from him. It is 
quite evident from the evidence that the plaintiff reached the 
intersection first or that she was close to it at the time the 
defendant entered it, and was approaching from the right of the 
defendant. 

From a reading of the record in this cause, we are : 
convinced that it peculiarly presented a. case for a jury. The 
questions of fact have been passed upon by a jury. The jury 
heard and saw the witnesses and had before them all the cor- 


roborative circumstances supporting the contentions of the 
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respective parties. The rule is that the verdict of a jury 


will not be set aside by an appellate court unless the court 


_ @an say that it is manifestly against the weight of the testimony. 


After an examination of the record we are not prepared to say 
i that the verdict of the jury is manifestly against the weight 
| of the evidence. 

The defendant complains of the first and second 
instructions given on the part of the plaintiff because they 
do not inform the jury that a verdict must be based on a finding 
from a preponderance of the evidence. We have examined the 
instructions complained of and whatever error may have inter- 
vened, if any, in plaintiff's instructions one and two because 
/ they failed to tell the jury that their finding must be based 
upon a preponderance of the evidence, it was cured by the 
fourth instruction and the fifth modified instruction given on 
the part of the defendant. The fourth given instruction for 
the defendant is as follows: 


"You are instructed that the plaintiff is 
required by law to establish her case by a preponder- 
ance or greater weight of all of the evidence 
pefore she can recover. And you are further 
instructed that if the plaintiff has not so proven 
her case, or if the evidence is evenly balanced, 
or if you are unable to determine from the 
evidence as to where is the preponderance of the 
evidence, or if the preponderance of the evidence 
is in favor of the defendant, then in any of such 
eases you should find the defendant not guilty." 


The fifth modified instruction given on the part of the 


defendant reads as follows: 


"You are instructed that the negligence 
charged against the defendant must be proven 
by 2 preponderance or greater weight of all 
the evidence in the case, and that you have 
no right to assume, presume or guess at it; 
and that under no condition of the proofs 
would the burden be upon the defendant to 
prove he was not negligent; proof of the in- 
jury to the plaintiff would not of itself 
charge the defendant with liability or cast 
upon him the burden of proving that he was 
not quilty of negligence. But you are instruc- 
ted that the burden is upon the plaintiff to. 
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prove by a preponderance or greater weight 
of all the evidence in the ease that the 
_defendant was, at the time in question, 

wuilty of the negligence charged against 
him. And if in this case. the plaintiff 
has failed so to prove sué¢h negligence, 
or in case the evidenee on that point is 
evenly balance _ or preponderates in favor 
of the defendant, or in case the evidence 
on that point is in such a state of doubt 
or uncertainty as to make it impossible 
for you to determine from the evidence as 
to which side has the preponderance or 
greater weight of the evidence, then you 
are instructed that in any sueh state of 
the evidence there can be no recovery in 
this suit." 
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Plaintiff's second instruction is criticised by the 
defendant not only for the reason that it failed to inform 
the jury that their finding must be based upon a preponderance 
of the testimony, but for three other reasons. The first of 
the additional reasons is that the instruction submits to the 
jury a question of law, that is, whether the plaintiff had 
the right-of-way over the defendant. If the instruction is 
open to objection on this ground, the defendant is in no 
position to complain. In his first modified instruction he 
presented to the jury, as a question of fact, the same issue 

which he now insists was a question of law. In that instruc- 
tion the defendant told the jury: 
"Even though you may believe from the 

evidence and the instructions of the court 

that the plaintiff's car, at the time and 

place in question, had the right-of-way, still, 

that fact, if it be a fact, did not relieve 

the plaintiff from the exercise of ordinary 

care and caution for her own safety and the 

safety of her automobile." ‘ 

Again in his given instruction No. 2 the jury were 
told, by the defendant, that if they believe from the evidence 
that the defendant, under all the facts and cireumstances shown 
by the evidence, was in the exercise of ordinary care and 


observance of the law in operating his automobile throughout 


the entire occurrence in question, then they shovld find the 
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ifendant not guilty. This instruction plainly left it to the 

jury to determine whether or not the defendant observed the law, 

leaving it to be inferred that the only law he needed to observe 

_ was that which required him not to be negligent. The rule is 

00 well known to require the citation of authorities to the « 

"effect that a party cannot be heard to complain of the giving 

of an instruction of the same character as one given at his 

own request. We have examined all of the objections made to 

the first and second instructions. In view of the state of 

' the record the defendant is not entitled to have the judgment 
—— because of the giving of instructions one and two on 
the part of the plaintiff. 


The defendant also complains because of the refusal 





of the court to give his first and eleventh refused instructions. 
The court properly refused the said first and eleventh refused 
instructions because they were but duplications of the subject 
matter contained in other instructions which were given to the 
jury on the part of the defendant. 
The défendant also complains of plaintiff's given 
instruction No. 5. This instruction is as follows: 
"The court instructs you that if you find 
the defendant guilty, you should assess the 
plaintiff's damages; and in assessing her 
damages the plaintiff will be entitled to 
recover for all physical pain and anguish, 
if any, which you may believe from the evidence 
she has suffered or will hereafter suffer as a 
proximate result of said injury, and for any 
and all physical damages to her person, 
permanent or otherwise, which you may believe 
from the evidence were occasioned by said 
injury." 
It is the contention of the defendant that this 
instruction submits to the jury es a proper element for 
damages the scars and disfigurements of plaintiff's face and 
the mental anguish arising out of the contemplation of them, 


Wii@s such facts are not proper or legal elements of damagesy 


a 








oft of 8 Mee, 


wel ost — ie 
at soos ett a tae 
© onit od asistiontue a9 alte 


ie ies 2 


Bittviy edt “to athens ot 


EE ee — — 
to etste edd to woiy nt anole — es pie + 
Heerent oct ove at Dent atay fen snt Seatestnh Met Nee a 
mo ows Ane ono engdi quitagi —— — * 
— edt xe — —— wit an 
-scobteustens Seauctex ditnevele bus deri? ett eviz. of duro edt, ot 
Hewviex asovelo bag tetit tise .ett beestot yit a 
— ait Yo encitsoligud dud. exee vos? connged exoktountem® : 
odt of mevlg orev voidw eaottogstent xodto.nt bontatueo rotten : 
— —— frag Ost 0: . 

farts elTiitstel, to anisfqweo cals tuebaeteh od? Sed rokerg, 
(pewoliol es sf noiteontemt —— 
eB arth Tat ge 


ron. 26 beet 
we eee ne at ey ——— 
2 


igyrg IL ~* oe 
yam uC He, 
ao tethie. oy x sath asd. 
ovetiog mg Woy cot — 19 oe 
5} se vw eis etow enebive: a 
aiid dadd, tanSueted ost ‘to — — “edited 
tot joomols teqorg # es yrwl sit of at daus sottoontemt — 
bos egst a’ tittataly fo etuemorylivt) See ergs, odd eogemad 
send lo wold siquodnosodd to two yotoige dalugoe Latmement — 
Psegsneh to atnousle Saget po Semest 408, 1 

















* 










*6 
0 there is any merit in the criticism of this 
tien. 
‘The question of fact having been determined by the 





alae sea 


ury and there being no reversible errors at law in the 


% = 
g or refusing of instructions or the modifying and “4 
¢ of instructions as modified, the judgment of the Circuit a 
+ of Henry County, will be affirmed, which is accordingly oe | 


Judgment Affirmed. 
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| STATE OF ILLINOIS, 
ss 

SECOND DISTRICT I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 
‘and for said Second District of the State of Tllinois, and the keeper of the Records and Seal thereof, 


do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 


; entitled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal ot 
day of 





said Appellate Court, at Ottawa, this 


in the year of our Lord one thousand 








nine hundred and twenty- 





Clerk of the Appellate Court 


(53761—3 M—7-27) 
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Begun and held at Ottawa, on Tuesday, les day @f April, in 
the year of our Lo 
‘) Zt * — 


within and for t econd Dip rict of dhe Stat eof Tllinois: 


% 
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Present--The Hon. THOMAS M. JETT, ‘pr cana Justice’. 


Hon. NORMAN L. JONES, Justice. 


z FRANKLIN H. BOGGS 
Hon 5 Poe EEO Justice. 






JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 











BE IT REMEMBERED, that afterwards, to-wit: On 
SEP 29 1927 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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Term No. 51 ———— Agenda Wo. 39. 
In The 
APPELLATE COURT OF ILLINOIS, 


Second District 


WILLIAM E, GREEN, 
APPELLANT. 


SENACHWINE CLUB, ) 
. &@ corporation, ) 
APPELLEE, ) Appeal from 
) Cireuit Court, 
-vs- . Putnam County. 
) 
) 


OPINION by BOGGS, J. 


On July 23, 1920, Henrietta Lewis of Putnam County, 
Illinois, being the owner of the East Half of the Northeast 
Quamter of the Southeast Quarter of Section Sixteen, Senachwine 
Township, Putnam County, for the consideration of $12.50 rental 
executed a lease therefor to appellant, running for the term of 
five years. Said lease in addition to the usual eovenants and 
provisions contained the following clauses: "It is understood, 
covenanted: and agreed that the party of the second part has 
the exclusive right of hunting, fishing and trapping upon the 
real estate herein described, and that this lease is made for 
no other purpose," and "It is mutually covenanted, understood 
and agreed by and between the parties hereto that the party 
of the second part (appellant) has at his option the privilege 
of renewing this lease at the termination thereof, for a further 
term of five years, at the same rental as provided by this lease." 


The parties thereto signed and sealed said instrument. 
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Prior to the expiration of said lease, the lessor 
conveyed said premises by warranty deed to appellee herein. On 
July 18, 1925, some five days prior to the expiration of said 
lease, appellant gave written notice to Henrietta Lewis, 
Appellee Club and to C. P. Saccher, it's Secretary that he 
eleeted to have said lease renewed for the term of five years. 
He tendered a certified cheek for $12.50 to irs. Lewis, and in 
the notice to said club and its Secretary he stated that he had 
tendered Mrs. Lewis a certified eheek for said amounts Theres 
after, on March 4, 1926, Barnes, Magoon & Horton, attorneys 
for appellee, wrote appellant to the effect that appellee had 
purchased said premises from Mrs. Lewis, and returned said 
certified cheek. In said letter they advised appellant that 
he had no rights or privileges on said premises, and that if 
he trespassed thereon, proceedings would be instituted against 
hin. 

On October 14, 1926, a bill was filed by appellee 
setting forth that appellee was a corporation existing under 
the laws of the State of Illinois, organized “to provide iis 
members with recreation, hunting and shooting grounds and 
accommodations; that for that purpose it has expended a large 
sum of money, towit: more than $50,000, in and about the 
purchase, leasing and acquiring, of hunting and shooting rights 
in the swamp and overflowed lands in Putnam County aforesaid; 
of which said lands it has been in the open, peaceable, ex- 
Clusive and notorious possession, claiming to owm the same, 
for more than seven years last past, as to sueh lands for which 
it has secured title. And as to such lands which it has 
leased, it has likewise been in the possession, exelusive and 
notorious control of during the term of said leases, some of 


Which have been for more than five years, some for more than 
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ten years, and some for shorter periods, and as to said lands 


as to which it has acquired only the hunting and shooting priv- 


ileges, it has exercised these rights and privileges by its 
members since acquiring said rights." 

It is further averred in said bill that the lands so 
acquired by appellee club surround all sides of the above men- 
tioned premises, and then avers "that prior to the purehase of 
the same by your orator, and about July 25, 1920, the then owner 
of said last mentioned tract of land, Henrietta Lewis, leased 
said last mentioned tract of land to the defendant hereinafter 
named for the period of five years from the said date, for the 
sum of $12.50; * * * * * * that said above mentioned lease had 
long since expired, and that appellant had no lawful right or 
authority on said premises, but that he claims "and has ex- 
ercised against the will, wish and demand of your orator, to 
shoot, fish and hunt on said last mentioned tract of land" 
and had authorized divers other persons to hunt thereon, It 
is further averred that appellant was frightening the wild fowl 
away from the premises owned or occupied by said club, and 
damaging the use of the premises of appellee for such hunting 
purposes; and prays for a writ of injunetion, enjoining and 
restraining appellant "from going upon, hunting, shooting, 
trapping or fishing upon said above mentioned premises," 

Said bill was sworn to by N. E. Simonsen, president of said 
club, and an order for temporary injunction was issued. 

An answer was filed to said bill by appellant, to 
which was attached a haee verba copy of said lease. It was 
averred in said answer that appellant had elected to renew 
said lease for the period of five years; that he was right- 


fully in possession under said lease, and denying the allega- 


tions with reference to his alleged wrongful acts with reference 
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«he 
to hunting, fishing, ete. Upon the filine of said answer 
appellant entered a motion to dissolve said temporary injunetion, 
and in support thereof filed his affidavit, which set forth «\ 
that he was a man of financial responsibility, owning property 
of the value of $5000. over and above incumbrances; that he 
had filed the lease in question for record on November 20, 1924, 
and that the same was recorded in Book 5 of Lease Records on 
page 67 in the Recorder's Office of Putnam County, Illinois, 
and setting forth the notice which he had given to Mrs. Lewis, 
to appellee club and to the secretary thereof; that in — 
to a communication from Rs. Ms. Barnes, one of the —— for 
appellee, he went to Barnes' office and informed him that his 
lease had been renewed by virtue of his having exercised his 
option to renew, and that it was in full foree and effect for a 
term to expire July 23, 1930; that he appellant had continued 
in possession of said premises covered by said lease until the 
granting of said temporary injunction. 

The court, on the hearing, denied said motion, and 
appellant prosecutea& this appeal to reverse said order. 


While counsel for appellee in the bill filed in this 


ease and in the letter written to appellant refer to the instrument 


entered into between appellant and Mrs. Lewis as a lease, in 
their brief and argument in this court they have taken the 
position that ssid instrument was not a lease, but that the 
same was a mere license to appellee to hunt, fish and trap on 
said premises, and that said license, on the conveyance of 
said property by Mrs. Lewis to appellee club, was revoked. 

As we understand counsel for appellee, it is not 
seriously contended that if the instrument in question was in 
fact a lease it was not renewed by the action of appellant 


electing to have the same renewed under his option. Whether 
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er not this is conceded, we hold that if said instrument was 
in fact a lease, such election did amount to an extension of 
the same. 


The mailing of a notice of intention to renew a 


OF Es Peed kee 


‘lease, if received by the landlord, is sufficient. Cass v. 
Fagan, 221 App 209. And the agreement to pay rent is a suf- 
ficient consideration to support an option to renew. Stanwood 
ve Kuhn, 132 App. 466. 

We are of the opinion and hold that the instrument 
is in fact a leases It is in the ordinary form of lease, with 
the usual covenants contained in a lease, and it was signed 
and sealed by the parties. The mere fact thet it may state that 
the premises were only to be used for certain purposes does 
not thereby constitute the instrument amere license. This 
— no more become a license because it limits 
appellant's rights thereunder to hunting, fishing, trapping, 
ete., than it would if it had limited the use of the premises 
to hog raising, sheep grazing or dairying purposes. But even 
if it should be conceded that the instrument only gave appellant 
a license to hunt, fish and trap, it was for a consideration, 
for a definite length of time, and would carry with it an 
interest in the land. Therefore, it gould not be revoked. 
Woodward et al v. Seeley et al, 11 Ill. 157-164; Camphouse 
v. Gaffner, 75 Ill. 453-461; Morris v. Lorenz, 262 I11. 115; 
City of Chicago v. Green, 238 Tll. 25-8. 

Appellee based its right to the injunetion in this 
ane upon the averments of said bill, to the effect that there 
had been a sian te appellant and thot it had expired. The 
bill is not framed on any other theory. No amendment of the 
pill was made after the answer in question was filed, and the 
instrument was set forth in haec verba as a part of the 


answer. Appellee therefore is not in a position at this time 
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we 
answer. Appellee therefore is not in a position at this time 
under its bill to state that the instrument in qestion was 
not a lease. 

Some question was raised by appellee with reference 


to the recording of the instrument in question being notice 


to it, as the law does not provide for the recording of leases. 


It is not diselosed by the bill as to when appellee acquired 
title to the land in question, so there is nothing to show 
that it was acquired prior to the recording of the lease. 
Without reference however to the recording of the lease, the 
bill dindienes that appellant has been in possession of the 
premises, so that gave appellee notice of whatever rights 
appellant had therein. Williams v. Brown, 14 I11l. 200; 
Riley v. Quigley, 50 Ill. 504; Carr v. Brennan, 166 Ill. 
108-1113 Coari v. Olsen, 91 Ill. 272-280. 

For the reasons above set forth, the judgment of 
the trial court will be reversed and the cause will be re- 


manded with direction to dissolve said temporary injunetion. 


Reversed and Remanded with Directions. 
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STATE OF ILLINOIS, | 
) SECOND DISTRICT me I, JUSTUS L. JOHNSON, Clerk of the Appellate Court, in 
‘and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this— =a day-of; 


in the year of our Lord one thousand 











nine hundred and twenty- 


eM ONete iat ie, Nise Le aE 
a Clerk of the Appellate Court 
(687618 —1-27) 


37 








visto +m 
vveLeal Do ledeial 4 yasinitpe? ah 


; Pr yAiH) fn S30he > pelts Bia 


— — 


“Cina! baw sein” 












Illinois: 


for the Second,Dig i df he ef ) 


f ⸗ 
fing Justice. 





Le Hon. NORMAN@L. ustice. 


Hon. FRANKLIN H. BOGGS, Justice. — 
JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 


* 








BE IT REMEMBERED, that afterwards, to-wit: On 
OCT 25 1927 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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7695 Agenda 4. 
CHARLES E. PALMER, 
: Appellant, 
Appeal from the 
vs Circuit Court of 
Kankakee, County. 

FRED W. MATESKA, 

Appellee. 


Jett; Pe. ds 

This is an action in assumpsit brought by Charles 
E. Palmer, appellant, in the Circuit Court of Kankekee County 
against Fred W. Mateska, appellee, to recover on a promissory 
note of $1,000 purporting to have been signed by F. W. Mateska, 
together with Herman Mateske and R. G. Mateske as co-makers, 

The declaration consists of three counts. The first 
a speeial count on the note; the second a consolidation of the 
common money eéunts, and the third, upon an account stated. The 
declaration was accompanied by copies of the account and note 
sued-on and an affidavit of claim stating that $1405.58 was due 
to the plaintiff for money loaned. 

To the declaration the defendant pleaded the general 
issue and a special plea denying the execution and delivery by 
Wim of the note in suit. His affidavit of merits denied 
Signing, delivering or authorizing the delivery of the note, 
and also denied receipt of any consideration or any promise to 
pay the note by him. 

Two trials of said eause were had in the court below. 
On the first trial the jury disagreed and on the second the jury 
found in favor of the defendant, appellee herein. Judgment was 
rendered on the verdict of the jury and appellant prosecutes 


this appeal. 
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The record dishloses that the note declared upon in this 
proceeding was signed by Herman Mateske and. R. G. Mateske, and the 
Signature "F. W. Mateske" also appears thereon. The note is dated 
October 17th, 1913, and was given to the Reddick State Bank. In 
the early part of November, 1913, it was purehased from the 
Reddick State Bank by the appellant Charles E. Palmer, and is 
endorsed “without recourse". The suit was instituted against 
appellee to the October Term, 1924, approximately eleven years 
after the date thereof. The case was first tried during the 
October Tern, 1925. It was again tried during the May Term, 1926. 
The only witnesses introduced on the trial by appellant were Charles 
E,. Palmer and Oscar L. Weiss, cashier of said bank. Palmer 
testified that he kmew nothing about the signatures and thst he 
| purehased the note from the Reddick State Bank in the early part 
of November, 1913; that he first spoke to appellee about it after 
the death of Herman Mateske, who died in 1919; that on that oceasion 
the appellee denied signing the instrument sued on; that Herman 
Mateske paid the interest for the first two years, and R. G. 
Mateske paid the interest thereon for the following two years} 
that there were two years interest unpaid at the time he first 
spoke to the appellee, and that he never asked him to pay the 
interest. Appellant also testified thst after Herman Mateske's 
death in 1919, he attempted to collect the note from Herman's 
estate but was unsuccessful; that he did not know whether appellee 
Signed it; that he did not see him sign it and that he does not 
Know whether or not the signature "F. W. Mateske" is the sig- 
nature of the appellee. 

Oscar L. Weiss testified that the consideration af for 
the note was money loaned to R. G. Mateske; on the face of the note 
appears the signatures of Herman Mateske, R. G. Mateske and F. W. 
Mateske; the endorsement on the note is in my hand writing; += 


the 
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ndorsement of the Reddick State Bank; I placed the endorsement 
hereon when the note was sold to Charles E. Palmer, soon after 

it was made; it was before the note matured; the consideration for 
t e note was money loaned, not actual cash but a eredit to the 
“account of R. G. Mateske, one of the signers. This note had been 
“renewed several times; the date of the original loan was November 
Oth, 1910, renewed October 17th, 1911. ‘The amount of the 1910 
note was $1,000 and the amount of the 1911 note was $1,000. I 
have a personal recollection outside of any record as to who 
“signed the 1911 note. It was Herman Mateske, R. G. Mateske 

end F. W. Mateske. I have a personal recollection independent of 
“any record as to who signed the 1910 note. It was the same three 

_ who signed plaintiff's Exhibit 1, (plaintiff's exhibit 1 is the 
Eno te in controversy). I recollect that the defendant Fred Mateske 
aia some business at my bank in 1910. Im the course of business 
.t have frequently seen him sign his name. He has not done business 
P at the bank recently--not since this note was put in suit. At times 
he had a checking account at our bank. I could not say how much 


of the time from 1910 to 1919 his name was on the book; it is yet. 


He had a checking account all of the time. He drew checks 
irregularly. He did other business at the bank. He porrowed 
"money and deposited money on certificate. I could not exactly 
say how often I saw his signature on all these kinds of instru- 
ments. Quite a number of times. At times I saw him sign his 
name. From my observation of his signatures, and my experience 
“in bank business, I am able to testify whether these, (referring 
; to signatures on a number of exhibits), are his signatures. 


I could not say now if I saw him sign the note suéd upon, it has 


— so long ago. 
In a&dition to the testimony of Palmer and Weiss the 
appellant offered in evidence six exhibits, containing the 


A signatures of appellee. These original exhibits are pefore the 
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court now for consideration, having been properly certified 
to this court, and are Here —— 

Appellee testified that he was a farmer and had lived 
53 or 54 years near Reddick, Illinois, and was a brother of 
Herman Mateske and R. G. Mateske; that Palmer, the appellant, 
first showed him the note in question a few days after the death 
of his brother Herman in 1919; that he told appellant when first 
spoken to with reference to the note that he did not sign it 
and that he heard nothing of the note from that time until suit 
was started on it in 1924; that the signature on the note in 
question was not his signature and that he had never authorized 
anyone to affix his signature to the note; that he had bought 
Herman's farm in 1914, about the date of the note and was in- 
debted to Herman at and after the time the note was due; that he 
ordinarily signed his name "Fred Mateske," or "Mateske" and that 
he does not use the initial "W" in his signature unless the 
initial is on the face of the instrument, in which case he uses 
the "W" in endorsing the instrument. He denied that he had ever 
signed a note for $1,000 with Herman Mateske and R. G. Mateske 
payable to the Reddick State Bank in 1910, 1911 or 19123; that 
he did not think that he had ever signed a note with his two 
brothers; that he had no idea who signed his name to the note 
in question. Appellee identified his signature on five exhibits 
he introduced in evidence. He testified that his eyesight was 
not good and that he ordinarily wore glasses but that he had 
forgotten to bring his glasses on the day of the trial. He was 
asked to identify certain exhibits in the presence of the jury 
and identified some as his and denied others. He then obtained 
a pair of glasses and upon examining the exhibits he reversed his 
answers and identified two of the exhibits on which his signature 
appeared, and which he had formerly said were not his signatures. 
He testified that he had done ——— at the Reddick State Bank 
and did business with the bank until about 1918. 









— bas — —— or 
0 “redtond 8 as Ins ,stomtitl ,Xolbbed | ⸗os 
tea Llegas edb: temiat. tact. jekeot at Pai A oe 
aitseb ort odts eyab wet,s,noltpeup mi — 
aexaa ede anaſceagas SLot ed tact. (@ICL at powxel welt ord etd to. 
| th omgleitonDLb. ont tent oton oat — zeaoge 
tive Lidge emtd tad mort eter ent To gatidjor baaeg et t a 7 
ntvetos edt mo vertamte edd. tedt  :aSer — — — 


‘ed dad? youd new eton ext ont, edt — et del 
den bes “exeotsa" xo ",adeot eh bert, pun eid Somgia XCaa 
oid seelay emmteogie ald mt "W" Cetttet sclt sex tom @ ai 
een of eso doliw ot ,teommstent orid Lo. gost ost, 0,2, Habe tpt 
seve bas of tant felines of »daommatent ont, soletehpe. pt it 
sipetal -f .f fos exeodah namreH cdiw 000,f% tol stom s femts 
tedt ¢RL€L wo LICL ,OLCL mb sine: ptate aAolbhell, est, pt, sites 
owt aid sitiw oton a homtea reve Sex od, tadt Zobdit tom bth Bet 
eton ent of oman ald borgir onw sebt on, bad, of tast jeredtoxd 
atidivxs evit mo eustanyta eld betiitnebt eelfleqgA . vaegen 
esw idgiceys eld tedt Setiiteot oh. «somebive nt 
bat of tact td eoseals oxow yiigankbtp.ed tadt bs Looy, don 
somo [aint fd to yeboodt mo seapaty ain auttd od moddonzoe 
yrirh est To sonensig oft mk etididxe mistreo ytttmeht ot a al 
bontetde nedt eH. .atedéo Doineh bus el as emoe  Pokiisaghh bas 
sin beetevot of atididme ond aninimexe woqs bus gozsaly to shaq. J 
oaud atala eld doidw no edtidtuixe edt to owt Delthtnedl tus oceve 
sot eogia eld ton otew Dhag -yiremzxot badd slottw fixe b , 
Ansd etst2 Lolbbeh-edt te eaoniend sarod bat od. tart be 
-O8LCL tuodea Iti awed oft détw eseentarcd 


i 


—— LID EE TE ES, 








— 





— 

The five exhibits, introduced by the appellee on which 
his signatures appear, are before the court for consideration, 

Le L. Henry, cashier of the Farmer's Bank at Buckingham, 
Illinois, testified that appellee had done business at his bank 
since 1919 and that he was familiar with defendant's signature 
from having seen it on cheeks and notes; that in his opinion the 
signature on the note in question was not the signature of the 
defendant; that from his observation appellee does not sign his 
name with the initials alone; that the capital "F" on the note in 
question was different from the capital "F" on the other four 
exhibits admitted to be genuine; that he could see a close 
similiarity between the purported signatures of R. G. Mateske 
and F. W. Mateske on the note in question. 

G. B. Aldriek, cashier of the Farmer's State Bank 
at Cabery, testified that he was familiar with the signature of 
appellee ffom bank transactions he had with him and that in his 
opinion the signature on the note in question was not the 
signature of appellee; that he had never seen appellee sign his 
name "F. W. Mateska," and that he signed his name "Fred" and 
sometimes used the "W" with the "Fred." 

Dr. W. M. Miller testified that he had known appellee 
for about 30 years and was his family physician for 20 or 30 
years, and that appellee had, at different time, borrowed money 
from the witness on notes; that in his opinion the signature 
on the note in question was not the signature of appellee and 
that appellee had always signed his name "Fred Mateska" in all 
the time he had seen him sign his name; that he had never seen 
him sign his name with the initials "F. W. Mateska." 

Appellee, on being re-called testified that he spelled 
his name "Mateska," because when his father received the deed to 
his farm the name "Mateske" was spelled "Mateska," and that after 


that he used the "a" and used "Mateska" only in case it was 
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necessary to make the spelling correspond with the spelling on 
the note, check or instrument of that sort. 

This is substantially all of the evidence offered on 
the trial of the case. Some objections were made to certain 
rulings of the court on the admissibility of testimony but these 
Objections are not referred to in the briefs and argument. WNo 
question is made eas to rulings on instructions. The genuineness 


of the signature in question was for the jury to determine. The 





jury saw and heard the witnesses. The note declared upon was 
pefore them and the various exhibits offered by both appellant 
and appellee to which we have already veférred were before the 
jury and they had an opportunity to examine the signatures 
thereon, We have examined the signatures on the respective 
exhibits. 

We have set out the testimony at length bearing upon 
the controlling issues and the conflicts in the testimony are 
so obvious that no diseussion of the evidence is required. As 
to the verdict of a jury where the evidence is conflicting, it 
was said in the case of Illinois Central R. R. Co. vs Gillis, 
68 Ill. 317-319; "If any rule of this court can be so well 
established as to be neither questioned nor require the citation 
of authorities to support it, it is that a verdict will not be 
set aside whenever there is a contrariety of evidence, and the 
facts and circumstances, by fair and reasonable intendment, 
will authorize the verdict, notwithstanding it may appear to 
be against the strength and weight of the testimonys" To the 
same effect are the following cases: Bradley vs Palmer, 193 
ris i 15,89; Cavney vs Sheedy, 295 Ill. 78,83; Balckhurst vs 
James, 504 Ill. 586,592. 

It has also been held that a reviewing court should 
not set aside a verdict of a jury merely because there may be 


@ doubt of the correctness of the verdict. Illinois Gentral 
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P Re R. Co. vs Cowles, 32 Ill. 116, 121; De Forest vs Oder, 
E 42 Ill. 500, 501. To the same effect is People vs Fagen, 241 
| Ill. App. 189, 196-197. 
In view of the conflict in the testimony in this 
eause we are not prepared to say that the verdict of the jury 
is manifestly against the weight of the testimony. 
We are of the opinion that the judgment of the Circuit 
Court of Kankakee County shouJd be affirmed, which is accordingly 


done. 


Judgment affirmed. 
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SECOND DISTRICT 


STATE OF ILLINOIS, 
— I, JUSTUS L.. JOHNSON, Clerk of the Appellate Court, in 

and for said Second District of the State of Illinois. and the keeper of the Records and Seal thereof, 

do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 


entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 
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Term No. 5 —7— 6 ae Agenda No. 3 


In The 
APPELLATE COURT OF IDLINOIS 
Second. District 


October Term, A. D., 1926 


CUMMINGS AND EMMERSON, 
(An Illinois corporation), 
Appellants, 
. Appeal from the City Court 
of the City of 
Kewanee, Illinois. 


VSe 


of- the Estate of WALTER B. 


) 

) 

ESTELLA L. STROUD, Administratrix 
STROUD, deceased, 


Appellee, 


OPINION by BOGGS, @. 
An action on the case was instituted by appellant in the 
Circuit Court of Kewanee County against appelledsintesiate Walter 
B. Stroud to recover on four promissory notes of Two Hundred Dollars 
each, given as part payment on a machine for grinding automobile 
Gylinders. The declaration was in the usual form, and wes based on 
said promissory notes. To said declaration, appellee filed five 
pleas. 
The first plea alleged that on July 24, 1922 appellant sold 
Stroud "a certain B. L. Smith automobile cylinder grinding machine 
* x * at the price of $1,600.00, and then and there the plaintiff 
warranted the said cylinder grinding machine to be fit for the 
purpose of — automobile cylinders, and that said cylinder 
gritim grinding mechine would remove and grind out of an automobile 
30/1000 of an inch * * * in fifteen minutes, or one complete 
automobile cylinder block in one hour, and that said machine would 
grind the cylinders smoothly and do good and satisfaetory work, « *« * 
and could be operated by any unskilled person." It is further averred 
that said machine "was not fit for the purpose of grinding auto- 
mobile cylinders" and that it would not grind out’ 30/1000 of an 
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inch from a cylinder in fifteen minutes or a complete lock in one 
hour, and that the simaisenision for the giving of said notes had 
wholly failed. It is further averred that Stroud "upon using said 
Derinding machine and finding it of no use or value to him for the 
'- peasons above stated, and after having paid to the plaintiff the 
j sum of Eight Hundred Dollars as aforesaid, notified the plaintiff 
of the above stated facts and requested the plaintiff to take back © 
said machine and cancel said notes." 

The second and third special pleas were in substance the 
same as the first. The fourth plea as amended was a plea of set 
off. In addition to setting forth the sale of said machine,- purchase 
price, warranties of the same, and its failure to fulfill said 
warranty, ete., said plea further averred that appellant “promised 
the defendant that in ease said machine was not as warranted, + * * 
the plaintiff would take back said machine and repay to the defendant 
any and all parts of the said purchase price paid by the defendant 
to the plaintiff, and cancel any notes that the defendant might 
give to secure said purchase price"; that he, appellee, "is now 
and has at all times been ready to return to plaintiff said machine, 
and that he now holds the same subject to the plaintiff's orders." 
The fifth plea is a plea of the common counts, in set off. 

To said special pleas appellant filed replications denying 
the warranty of said machine, the agreement to take it baek if not 
as warranted, and averring that said machine was reasonably fit to 
do the work for which it was manufactured. <A trial was had, 
resulting in a verdict and judgment in favor of appellee in the sum 
ef $400. To reverse said judgment, this appeal is prosecuted. 

The record discloses that on June 6, 1922, appellee gave 
to appellant the following order: 

"Order Mo.. Date 6/26/22 
Ship to Walter B. Stroud, 


at Kewanee, Illinois. 
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How ship--Freight 
When--2 weeks, to arrive. 
1 Schmidt Grinder $1,600. 
| Tr. 0. B. Factory. 





One hundred dollars cash receipt of which is hereby ackow- 
edged. Grinder to be shipped draft attached for $300, balance of 
$1,200 in 6 equal notes of $200 each payable each sueceeding 30 
days from date of signing, drawing 7% interest and secured by 
chattel mortgage against Grinder, settlement throuch First National 


Bank of Kewanee, 


EE ee ee eee. ee ee 
e 


W. B. STROUD." 


Stroud paid said draft of $300 on receipt of the grinder, 
and on December 30th, 1922, he paid the two notes falling due in 
| 50 and 60 days, respectively, but paid nothing further thereon. 

It is first contended by counsel for appellant for a 
reversal of this case that the court erred in refusing to direct a 
verdict in its favor, on its motions made at the elose of appellee's 
evidence and again at the close of all the evidence. It is the 
contention of counsel for appellant that the order above set forth 
amounted to a written contract, and that the same could not be 
varied or added to by oral testimony. 

The rule that a written contract of sale avoids a prior 
verbal warranty has no application where the writing amounts merely 
to an order for goods. Federal Rubber Mfg. Co. v. Plow City Garage, 
204 App. 126; Offenberg v. Arrow Distilleries Co., 222 App. 512; 
Cye., vol. 35, p. 380. In Offenberg v. Arrow Distilleries Co., 
Supra, this court in discussing this question at page 515 said: 

"Evidence of a parol contemporaneous agreement connected 
with a sale of personalty is admissi®lie, although the sale is 
evidenced by a written instrument, provided such agreement does not 
tend to vary or contradict the terms of the writing itself." 


22 Cor. Jur. @.- 1257, sec. 1677. 
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We are of the opinion and hold that this order did not 


It is further contended by counsel for appellant that, 
even though it be held that the order in question does not amount 
to a ‘apt bhan contract so as to avoid oral testimony, that the evi- 
dence on the — of appellee, if taken as true, together with all 
the reasonable inferences to be drawn therefrom, does not faikly 
{ tend to prove the allegations of any of appellee's pleas, 

The theory of the first, second and third pleas is that 
. there was a warranty as set forth in said pleas; that the machine 
failed to meet the warranty, and thet it was agreed that in the 
event of ao failure of the machine to fulfill the warranty, Stroud 
E should have the right to return the same and have his notes can- 
gelled and his money refunded, ‘The theory of the fourth plea as 


amended is that there was a warranty and a breach of the same, and 





that, in the event of such breach, Stroud should have the right to 
return said machine and have his notes cancelled and his payments 
refunded. Stroud did not file:a plea of the general issue. The 
burden therefore was on him to prove the allegations of his pleas 
or some one or more of them, and he was given the right to open and 
close in said cause. 

An examination of the record discloses that there was no 
evidence proving or tending to prove the allegations of the first, 
second, third or fourth pleas, to the effect that Stroud should 
have the right to return the machine and have his notes cancelled. 

‘Stroud testified that at the time he purchased said machine, 
Mr. Alexander, one of appellant's salesmen, said to him: "You 
can grind out one of those holes in a Ford block in fifteen 
minutes, or grind out a whole block in an hour.'* * * He said it 
would remove thirty-one one-thousandths of an inch out of a cylinder 


in fifteen minutes, and do smooth and satisfactory work." He also 
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- testified that a Mr. Fields, another salesman who was present, 
P wtated: "TtAny differences that come up with the machine, all you 
have to do is to let our salesman know about it, and we will take 
care of it.’ He said that I could operate it. He said an unskilled 
man can operate the machine." 
Stroud further testifie@, over the objection of appellant, 
' that the machine was not adapted "to the purpose of grinding 
4q automobile cylinders"; that he made complaint to Mr. Alexander 
4 eround October, 1922, and told him "that the machine wasn't coming 
) to what they claimed, * * * that it wasn't grinding out cylinders 
ike amcoth ax i+ ought to, that it was taking too long to do it." 
He also testified that in the early part of 1923, he told Mr. 
Garnett, a salesman for appellant, "that the machine wasn't proving 
5 satisfactory," and that Garnett said he would take it up with the 
company; that he, Stroud, went to Peoria in February, 1924, to see 
the company, and that they advised him to try the machine out 
again, and that he did so try it out in March, 1924. Counsel for 
appellee, referring to said machine, inquired of Stroud: 

"Q. Had it any value as an automobile grinding machine?" 
Counsel for appellant objected to the question because "sufficient 
foundation has not been laid, or that he is competent to testify \ 


‘on that particular subject." The objection was overruled and \ 


i 
4 
| 
r 


 stroud answered: 


"A, Worthless." \ 
Appellant then moved that the answer pestricken as the conelusion 
of the witness, but the motion was denied and the answer allowel to 
stand. 

Stroud was corroborated in his testimony with regard to 
the purported warranty of said machine by two witnesses, who stated 
that they were present at the time the conversatinn between appellee 
and the parties ‘Selling the machine occurred. However, there was, 
no testimony by either Stroud himself J by any of his witnesses to. 
the effect that there was any agreemént on the part of the salesman \ 


\ 
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of appellant that the machine in question would be taken back and the 
notes Gancelled, in the event that the machine did not fulfill the 

BD atiszea warranty. Neither was any evidence offered, tending to 
prove a return or a tender back to appellant of the machine in 

4 question. 

| : Counsel for appellee practically concede the truth of 

this statement. On page 15 of appellee's brief and argument it is 
stated: "The case was tried on the theory that the defendant had 

q the right to retain the machine and to set off and recoup his 

- @amages when sued," 

Primarily, a party's theory of a case is disclosed by his 

’ pleadings, and in order to recover, if a plaintiff, or to defeat 

an action, if a defendant, the proof in support of the declaration 
in the one case, or of the affirmative pleas in the other, must 
coincide with said pleadings and sustain the same. This, appellee's 
evidence did not do. G., R. 1. &P- Rr. Co. v. odd, 91 T11, 70-75; 
Ross v. Shanley, 185 Ill. 390-393; Gammon v. Havelock, 40 App. 268-269. 
The evidence offered by Stroud in support of his pleas was in 


substance as above set forth and this evidence, taken as true, 





together with all the reasonable inferences to be drawn therefrom, 
does not fairly tend to prove the whole or any part of the pleas 
“filea by appellee herein. This being true, the court erred in 
failing to direct a verdict at the close of appellee's evidence. 
Kinser v. Calumet Fire Clay Go., 165 Ill. 505-509; Angus v. Chicago 
Trmist & Savings Bank, 170 Ill. 298-302; Marshall v. Grosse Clothing 
Co., 184 Ill. 421-425; Lanum v. Harrington, 267 Ill. 47-65. 
While we are holding that the court should have directed 
a verdict at the close of appellee's evidence, it might also be 
observed that in rebuttal appellant offered a letter written by 
Stroud under date of November 7, 1924, being nearly two years and 
a@ half after said sale and nearly two years after said payments 
were made, and long after the times at which appellee claims to 
have made complaint with reference to said machine. This letter 


Clearly discloses that appellee was not then claiming that there 
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had been any warranty in reference to said machine, nor any agree- 
ment, on failure of such warranty, that appellant would take back 
gaia machine and cancel said notes, but was to the effect that the 
| salesman had stated to Stroud that the operation of said machine 


would pe profitable, and that it would pay for itself, and thet it 


had failed to dqso. 


As this case must berreversed and remanded, there are 


; Gertain points raised on the record which we probably should pass 
on. It is contended by counsel for appellant that there is nok 

1 sufficient proof in the record that its salesmen who made the 

1 sale of the machine in question had the authority to make the con- 


‘ tract of warranty alleged in said pleas. 


Unless his authority is restricted and notice thereof given 
to the party interested any warranty of an article sold made by a 
general sales agent would be binding on his principal. Elkhart 


Carriage Co. v. Haton, 163 App. 552-554. In Cochran v. Chitwood, 


' et al, 59 Ill. 53, the court at Page 54 in discussing a question 


ee, eS A ee Be ee 


of this character says: "The agent was acting under a general 
Buthority, and we must regard the acts of the agent as the acts 


of the principal, and under the circumstances proven, hold, that 


_ the plaintiff is bound by any warranty that was made by his agent, 


in making the sale." Citing Markle v. Haskins, 27 Ill. 382. 
Inasmuch as there was no written contract as such, put only 


an order for the goods in question, and there being no notice to 


appellee of a restricted ageney or authority, any express warranty 


of the quality of the goods sold, made bye such agent or agents, 


would be binding on appellant. 


It is further seriously contended by counsel for appellant 


that there is no sufficient proof in the record, even conceding 


that the salesmen of appellant were authorized to warrant the grinder 


in question, to show that there was in fact a warranty. 
The substance of appellee's testimony is to the effect that 


the salesmen stated to him that he could grind out a eylinder in a 
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bertain lensth of time and a complete block in a certain length of 
‘time, and that the machine would do smooth work, etc. Without 

— passing on whether such statements amount to a warranty or not, 
the evidence discloses that appellee did not rely on the same. 
“Before purchasing the grinder Stroud went to Peoria and saw a 
similar machine in operation. In this connectinn he testified: 


"Phey took me out to see the machine. They started it up and I saw 


it work. That was before I bought my machine. After seeing that 
machine I pought my machine." He testified that he stated to the 
salesmen at the time they were to see him: "Then I made the remark, 
"Yes, when you fellows sell the machine that will be the last time 
I will ever see you.' Mr. Fields said, "You can take up any differ- 
ences with our people.' Mr. Fields made the statement ‘Any differ- 


ences thet come up with the machine all you have to do is to let 


our salesman mow about it, and we will take care of it.'" After 


stating that the salesmen had said to him that "Neany unskilled workiten 
eould operate the machine," Stroud also testified: "I kmew it as 

a fact that any man before he can operate any kind of a machine to 
grind a cylinder block must have some lmowledge and skill of 
machinery, and some knowledge and skill along that line. I kmew ait 


the time the representations were made to me that a person would have 


to have some kmowledge of machinery." 


In Adams v. Johnson, 15 Ill. 345, the court at page 546, in 
discussing the question of warranties, said: 

"Should every expression of opinion upon the sale of an 
article be held to create a warranty, proof would not be wanting 
in almost every instance of the sale of chattels to establish a 
warranty; for but few articles are sold where the vendor does not 
praise his wares, and such encomiums are generally understood by 
purchasers as they are intended by the sellers. Where a warranty 
is intended, something more than this is done, and the intention 
of the parties is clearly manifest to that effect." 

And in Roberts v. App#egate, 153 Ill. 210, the court said, 
quoting from Kenner V. Harding, 85 Ill. 264: 
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"In determining whether there was in fact a warranty, the 








— test is, whether the vendor assumes to assert a fact of 
P which the buyer is ienorant, or merely states an opinion or judgment 
“upon a matter of which the vendor has no special knowledge, and on 
“which the buyer may be expected, also, to have an opinion, and to 
— his judgment. In the former case there is a warranty; in 
the latter, not. (Benjamin on Sales, 454)." : 

f In Fuchs & Lang Co. v. Kittredge, 242 Ill. 88, the court at 
‘page 95 said: 

“The false representation which can be made the basis of 

an action or the recission of a contract, where there is no relation 
of confidence, must be of a materjal fact. Matters of opinion between 
partics dealing upon equal terms, though falsely stated, are not 
relieved against. Exaggeration in the commendation of articles 
offered for sale will not avoid a contract." 

We have quoted the substance of appellee's testimony with 
reference to what was said at the time the machine in question was 

| sold to him, and are clearly of the opinion and hold that the language 
used did not amount to a warranty. 


It is @gO contended by appellant that, inasmuch as the 


>. 


“Machine ordered was ordered by its trade name, there would therefore 


ee —— 


be no implied warranty that it was reasonably suited for the purposes 


for which it was sold. It is not necessary for us to go into this 


gh et ae 


4 proposition, as appellee is relying alone on an express contract of 
warranty. : 

It is also contende& by appellant that the court erred in 
_ giving appellee's third instruction. This instruction is based on the 
' theory that there was evidence in the record tending to show that 
appellee had tendered back the machine in question on account of its 
failing to meet the alleged warranty. There was no evidence in the 
record to support this contention, and the court therefore erred in 


giving said instruetion. 
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Other errors were assigned on the record, but it will not 


necessary for us to pass upon ie same. 
For the reasons above set forth, the judgment of the trial 


et will be reversed and the cause will be remanded. 


Reversed and Remanded. 
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SECOND DISTRICT 


STATE OF ILLINOIS, | 
a I, JUSTUS L.. JOHNSON, Clerk of the Appellate Court, in 

and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 

do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 

entitled cause, of record in my office. 

‘ In Testimony Whereof, I hereunto set my hand and affix the seal ot 

said Appellate Court, at Ottawa, this -day of 
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nine hundred and twenty- 
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BE IT REMEMBERED, that afterwards, to-wit: On 
OCT 25 1927 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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Term No. 49 Agenda No. 69 


In The 


THESE. 
APPELLATE COURT OF ILLINOIS, 


Second District. 


FREDERICK B. TRISBEL, 


Appellee, 
Appeal from 
Cireuit Court of 

Peoria County. 


VS. 


ESTATE OF ELLEN MARION CLISBE 
DON MEYER, Deceased, GEORGE 
R. MacCLYMENT, Executor, 

Appellant. 


BOGGS, J. 


Ellen Cliabe Don Meyer, a resident of Peoria, being 
desirous of perpetuating the memory of her deceased husband, on 
May 25, 1912 entered into a contract with appellee, a sculptor 
of New York, for the designing and construction of a shrine. 

Article One of said contract provides: "The Seulptor 
shall and will provide all materials and perform all work for 
sculptoring and erecting a shrine for Mies. Ellen Cligbe Don 
Meyer, in memory of her deceased husband, to be erected in a 
Memorial Temple willed by her, to be erected in Peoria, Illinois, 
from bronze and marble, consisting principally of the portrait 
bust of her late husband and one of herself, together with a 
eénerary urn." ye 

Article Two provides that said work shall be completed 
within Five Years. Article Three is to the effect that appellee 
is to de paid $10,000 for such work, $2,000 to be paid on October 
1, 1912, ana $2,000 on the first day of each October thereafter 
until said amount has been paid. 

Article Seven provides: "If, at the time when the Seulptor 


has his work ready to set in place, he is prevented from so doing 
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-3- 
because the Owner has failed to provide the site or place, then 
the final payment, less the cost of setting the work in place 


4 shall become due and payable." 


Mrs. Don Meyer had an only child, a daughter, and being 
desirous that a bas-relief of this daughter be made a part of 
said shrine, on July 19, 1913 signed the following instrument: 

"I, Ellen Clizbe Don Meyer have this day accepted the 
three plaster models made by Prof. Frederick E. Triebel. The 
Models consist of a bust of my husband, Isaac W. Don Meyer, a 
bust of myself, and a bas-relief of my daughter, Rose Marie 
Don Meyer, I herein agree to pay ($500) five hundred dollars in 
1916 for the bas-relief in addition to the $10,000 already sub- 


‘geribed. The two busts and bas-relief are to be made of statuary 


marble and kept by Prof. Triebel until Temple is ready." 
Thereafter, on October 29, 1915, Mfs. Don Meyer entered 
into a third contraét with appellee, as follows: 
"I, Mrs. Ellen Marion Clizbe Don Meyer this day I have 
approved the model as shown me in the Studio/of Prof. F. E. 
triebel and photograph of the sketch model being herewith annexed 


showing tne dimensions. I further obligate myself or executors 


to pay the sum of ($5,000) Five Thousand Dollars extra for the 


marble statue of Silence and two busts one of myself and the 
other of my husband also to be reproduced in marble. Payments 
will be made as follows, on the 15th day of March 1917, the sum 
of Two Thousand Five Hundred Dollars ($2,500) and on the 15%h 
day of March 1918, the final payment of ($2,500) Two Thousand 
Five Hundred Dollars. 

"In all there are to be four marble busts of which two 
are to be colored in antique. A balance of Five hundred Dollars 
($500.00) due me in March 15th, 1916, is to be paid on March 15, 
1919. 
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PROF. F. HE. TRIEBEL 
ELLEN MARION CLIZBE DON MEYER 






















Witnessed ) | BEATRICE A. TRIEBEL 
October 29th, ( 


1915 ) CURTIS KOHR DON MEYER." 

Mrs. Don Meyer died testate Sept. 27th, 1916, W. W. 

mond who was first appointed executor and trustee died and 

: ppellant, thereafter qualified as his successor. Prior to her 
‘death Mrs. Don Meyer paid appellee $8,000 on said work. After 
leiuming the contract of October 29th Mrs. Don Meyer on consultation 
with her attorney, wrote appellee among other things: 

3 "At the time I signed the paper in your house October 
29th, I did not understand it. I supposed of course it was neces- 
“sary for me to gign it because you said so, and I had no time to 
th bek ‘the matter over. * * * 

"Under my original contract of May 25th, 1912, you were to 
“prepare to be erected in Peoria a shrine of bronze and marble con- 
SC pistine principally of portrait busts of Mr. Don Meyer and myself, 
- together with a cinerary urn. 

| "Subsequently it was verbally agreed between us that the 
bas-relief of my daughter should appear upon the shrine, for which 
ps agreed to pay you an extra $500. Shortly after that you submitted 
to me sketch of the work which you proposed to do, and this I 
kept as a detail of the contract, inasmuch as the contract itself 
J very general in its language. I find this sketch includes the 
statue of Silence. 

’ "You proceeded under this contract to make the busts of 
ir. Don Meyer and myself and the statue of Silence, and the bas- 

" relief, and sent for me to view them, and I went down to see them 
last month. After showing them to me you drew up this purported 
contract, which I understood to have reference to my inspection and 
approval of your work, and so far as it states that I approve the 


plaster models and the bust of Mr. Don Meyer, it correetly states 

























ited: emote to. ote: edt —— ae Pet? 





Bie. TOT es — =e 
a scaly xt ttew ace —— TO enon edt 
— HSYIM WO BASILO noraau MOTE 


— —— hee * w 
aid od —* — ——— ep rite ey bad — 
— har a tas — =r %o “Se hetwene * toa 2 
| O“W WW BIC (METS: .tqoe odet est: Sold ToyeN no bla 
‘. dae Bobh sefantd bres cotwoexe’. pesmtogus Pee2t Gam = oa 
4 aod of TOhet .roRscoowe als ex botttlanp tettacxe nee 
Teg ,arow. Biea‘no 000,8$ selleqqs! Shaq: royol ie 
noltst{vemoo no Texel mod . ell at es tedotod, 0. Somat ao . 
“Pegmtdt rest 6 toma: eel Loqqmtet oni (ede ont sti 
tTudote estos as0y ot teqeq eft dongle’ — ente ‘esd ta" * Se 

sesdem enw ti eenroe le besoqgqwe I .dt bustetobns tom Sib 
of omit of ben I bra joe Stee soy eeiesed™ “Stile oem x6 
| —— — 
ot orew soy ICeie ae yall to doattmos Lanktgrxo ym teboU"® * s 
-n00 oidxaa Dae estou Re enbuta @ SheoeT™Rt — — 
,tlsews bae TsFon med ivf te esend tiaxétoq to ¢bisct 
; i im . ris yustents a at 
odd dust os asewtod beetge (Liadrev eaw tt — —»— 
slol dw ot ,eniatea edt moge tesyqs Sivone wetdawad ete 
bottindve vou vedt rette yiteode .00e ards na wy wee boomge T 
I etdd brte job of heaoqoty soy dotdwaltow' ent to Hod oas 6: Oi ; 
Tioet! tosttacs edd an Nonmasnt ,donttnoo’ odd to“ Listeb a ! i fou 
eft aebulont doteta eft bait 2b yepanrgaer eft al- — were " 








4 —— 


end evor¢gs I tadt astatve tt es tat o8 hina Ltow TuOY (301 * x 8 
actate W os ⁊xoo ik Xexen mod .A to savd exis bas aoden cod 






— 
our agreement. But so far as it purports to state that I agreed 
_ to pay you $5000 more for the marble statue of Silence and two 
busts of myself and one —— Meyer, it is entirely incorreét. 
P You were already under obligation under your original contract to 
make these things for $10,500.00, and there is no consideration 
E tor my increasing that amount, and I disavow the contract of 
October 29th in so far as it purports to bind me to pay an 
F additional $5000. * * * 
"It is perfectly evident from your letter of November 
' leth that you so understood the matter, because you had designed 
' the statutof Silence before you had me sign this article of 
October 29th. 
"I do not expect to make you any further payments than 
’ those called for by the contract of May 25th, 1912, and the $500 
: subsequently added verbally, and if you are going to make me 
trouble about this matter I shall hold all payments on the original 
eontraet until our differences are adjusted. 
‘ ; "Very respectfully, 

"@LLEN CLIZBE DON MEYER." 
Oli December 2, 1915 appellee wrote to Mrs. Don Meyer in 
reply to the above letter stating among other things: 
; If you will recall the circumstances of the contract 
3 executed by you on October 29th, you will remember that it was 
first written by me at your dictation and read and corrected by 
- you and written over by your nephew. 
“Every point covered by the papers was carefully considered 
by you in regard to the same, and I cannot understand how any 
misunderstanding on the subject can be claimed at this time. Your 
letter again speaks of the four marble busts and as this does not 
: enter into the matter in any way, I would like to state again that 
Le our agreements covered only the two marble busts which are to be 


on the monument, and that the two finished busts I have given to 


you and make no charge therefor, the reason being that I, myself, 
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vas dissatisfied with the quality of the marble as the same devel- 
oped upon the busts being completed. The question of the busts 


gan therefore be eliminated. 

: "In your letter you disavow your intention to pay for the 
5 of Silence and you call upon me to acknowledge that I am 
Ftc finish the statue of Silence, a bust of yourself and one of 

: your husband and the bas relief for the original sum of $10,500. 

: I can make no such acknowledgment. The original design made under 
i the contract and the price of which was to be $10,000 was satis- 

| factory as originally designed, to consist principally of the urn 
; and the two busts. When you ordered the bas relief of your daugh- 
ter to be ineluded, it spoiled the entire effect of the original 
design, from an artistic point of view and necessitated making 
an entirely new design, as the original design was not made to 
include the bas relief. 

"I explained to you that there would be an extra expense 
in connection therewith. I made the new design, you accepted the 
game and we agreed on the price to be paid for the additional 
statue included. 

TE at time spent by me and the great effort I put 
into the work, the work I still have to do and the expense that 
iI will still be put to for the completion of the shrine, there is 
* profit for me on this transaction. I must insist upon standing 
on the contracts as shown by your original contract, your written 
erder for the bas relief and your agreement of October 29th, 1915." 

Appellee filed a claim in the probate court of Peoria 
County on May 4, 1917, setting forth that there wes a bangs 
balance owing on said contracts of 57,500 with interest, etc. 

An affidavit was caused to be filed py the exeentor, denying the 

4 execution by Mrs. Don Meyer of the contract of October 29, 1915. 

3 On the trial in County Court said claim was allowed. On appeal to 
the Circuit Court said cause was heard without a jury, and said 
claim was allowed in the amount of $10,215.31, being for principal 
of $7,500 with interest accrued thereon to the date of the 
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D rendition of said judgment, being November 9, 1926. To reverse said 
_ judgment, this appeai is prosecuted. 

. It is first contended by appellant for a reversal of said 
 Yudgment that the claim filed by appellee was not properly verified. 
So far as the record discloses, this objection is made for the 

‘ first time in this Court. Appellant is therefore not in a position 
i to urge its consideration here. Hartford Life Ins. Co. v. Sherman, 
} 225 Ill. 329-335; People v. Harrison, 225 I11. 540-545; Place v. 

| @ri-State Inv. Go., 212 App. 524-529; Burroughs v. Donner, 282 

Ill. 299-305. Without reference, however, to the fact that the 
objection to the verification of said claim was not urged in the 
trial court, the objection is not well taken. ‘The statute in 
reference to the filing of claims against an estate does not require 
‘ that the same be verified. Sec. 60, chap. 3, Cahill's Revised 
Statutes; Howe v. Brown, 287 Ill. 532-539. 

It is also insisted that appellee does not in his claim 
“allege performance. The claim sets forth the —— contracts and 


the amount due thereon, and states that "affiant is ready and willing 


ee oe 


and. here offers to produce before the court, upon request, all of 
_ said contracts and ample proof to sustain his said claim and account." 
This is sufficient. People v. Lefens, 269 Ill. 472-477; Clay v. 
Pierce, 114 Appi 589-597. 

It is also insisted by appellant that, without reference 

to the merits of this case, the proof of performance by appellee 

under said contracts has not been made, and ‘thei he is therefore 
not entitled to recover. 
Article Seven of the original contract provides: "If at 
the time when the Sculptor has his work ready to set in place, he is 
prevented from so doing because the Owner has failed to provide the 
site or place, then the final payment, less the cost of setting the 


work in place, shall become due and payable." 
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The evidence in the record discloses that the work has 
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veen completed, except the matter of the transporting of the shrine 
: or memorial from New York and installing it in the temple to be 

F erected ugder the provisions of the will of Mrs. Don Meyer. The 
Pious of such transportation and installation was stipulated on 


the trial of said cause to ve $500.00, 


Counsel for appellant practically coneedes that this is 
the state of the record. After having gone into the matter of the 


different contracts executed by Mrs. Don Meyer, their construction, 
; ete., counsel at page 11 of their brief and argument state: "There- 
_ fore this issue is narrowed down to the proposition as to whether 

j or not appellee was legally bound to include the statue of 'Silence' 
j in this memorial under the original contract, Claimant's Exhibit 

1. If he is bound under the original contract, Claimant's Exhibit 


1, and under his letter of February 4, 1915, then there was no 


consideration for the alleged contract (dated October 29, 1915), 
and appellee is entitled to nothing in this case." 
That Mrs. Don Meyer fully understood the matters and 


things set forth in the contract of October 29, 1915, and that no 


advantage was taken of her to procure its execution is fully borne 


out by the evidence. The original bill of exceptions was, by 
agreement of the parties, made a part of the record. Thecontract 

of October 29, 1915 is before us for examination. It clearly 
appears that the body of said contract is in the handwriting of 
Curtis Kohr Don Meyer, who signed as a witness thereto. Curtis 
Kohr Don Meyer the record discloses was a nephew of Mrs. Don Meyer's 
husband. If, then, Mrs. Don Meyer was fully advised with reference 


to what she was signing, and no advantage was taken of her to 


procure her signature, then the only question remaining is as to 
whether or not there was a consideration for the execution of said 


_eontract and the promise on her part to pay the additional sum of 


$5,000. 


The record discloses that quite an extensive correspond- 


@nce was carried on between Mrs. Don Meyer and appellee after the 


_ execution of the original contract and before the signing of the 
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contract of October 29, 1915, and several visitsswere made by Mrs. 
Don Meyer to appellee's studio in New York. During one or mome of 
: such visits the record discloses that appellee stated to Mrs. Don 
Meyer that to work in the bas relief of the daughter and make of 
the shrine an artistic piece of work wuld involve a greater cost, 
and that Mrs. Don Meyer stated that that didn't matter; that she 
did not care as to wnat the shrine cost her. 

Marion Aldrich, a witness on bBhalf of appellee, testified 


that Mrs. Don Meyer at appellee's home in New York was diseussing 





with her the matter of the shrine being designed and constructed 
by appehlee, that * * * "She showed me then the sketches and she 


said "How do you like this?’ I said it was very good, but she 


ee eee 


said 'I want something more elaboratei' « *« « Mrs. Don Meyer 


ee 


showed me the sketch marked Plaintiff's Exhibit A. She said that 


was the first sketch. * * * She said that was too plain, she wanted 
to make it more imposing, something that would show more, * * *# 
something elaborate that witatd make more of an impression. * * * 
She said #he didn't care what she spent." On cross ‘examination 
this witness testified that she thought this conversation took 
place in Jume or July of 1913. 
Ferdinand Giovannucci testified that in 1913 or between 
1913 ana 1915 he saw Mrs. Don Meyer at appellee's studio in New 
Yo&k; that at that time a clay model of the busts of herself and 
her husband had been made; that Mrs. Don Meyer was looking at some 
sketches and that she saw "those two busts in clay model"; that he 
heard "some talk in the studio between Mrs. Don Meyer and Mr. 
Triebel, * * * about the time I did the first casting of the clay 
model." « « x She was talking with Mr. Triebel and she said she 
would like a nice monument for her husband because she love@ her 
husband very much. I heard Mr. Triebel say 'Well, that costs 
more,' and she says 'It'll make no difference, I love my husband 


so much I don't care if it costs more--whatever it is.'" 
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® We are of the opinion and hold that the evidence clearly 


discloses that the shrine as finally designed and constructed was a 


more difficult and elaborate piece of sculpture than was contem- 
plated by said parties when the original contract was signed, and 
was not the shrine appellee contracted to furnish Mrs. Don Meyer; 
that Mrs. Don Meyer, recognizing this to be true, stated her 
willingness to pay for a more elaborate and artistic design. 
Exhibit C. was worked out by appellee, and the work was completed 
in keeping therewith. The mere fact that the sketch, exhibit 7, 


may have been sent to Mrs. Don Meyer, and that some of the clay 


modeling may have been completed for her inspection before the 


contract of October 29th was signed, does not militate against 
our holding, The extra work was undertaken and performed by 
appellee at Mrs. Don Meyer's request for a more elaborate design, 
which included the statue of Silence. Ifrs. Don Meyer, upon the 
proof being made, would have been liable for this extra work 
without reference to the contract of October 29th, 1915. Chicago 
& Greab Western Ry. Co. v. Vosburgh, 45 Ill. 311-314; Chicago & 
E. I. Rr. Co. v. Moran, 187 Ill. 316-324. Said contract, how- 
ever, is not only evidence of the intention of said parties in 


reference to the extra work, but also fixes the amount to be paid 


therefor. 


It is also contended by counsel for appellant that the 
estate should not be liable for interest on this clain. 

There was no contention made that the amount of interest 
allowed was excessive, but only that the court erred in allowing 
any interest. That being the state of the record, we hold that 
this assignment of error is not wéll taken. Heissler v. Stose, 
131 Ill. 393-397; Dick Co. v. Sherwood Letter File Go., 157 Ill. 
325-338; Bauer v. Hindley, 222 Ill. 319-323; Auto Light M&g.Co. 
v. Auto Supply Co., 189 ttkApp. 545-544; L. & EH. Ry. Co. v. Crouch 


Const. Co., 165 App. 5-42. 





2 — ns Soatinees-t 
























pia | Aa ee % 
iy “ee A 4 
ot r 
~ 9* et A, 


"mottos sew’ tin shin to Ganda exodal 
bra ,bemaie. enw domudneo’ Lantgtxe’ exd mollw wold 
reren moe Vewi Aide of dotontt men’ veLtenge ont 
- mot betateyeutt ed of elit sntategvwe vie. 
smised oltetizs bua etatodale rom a 20% 9 
botelames aaw xrow clit daw VeoRtoyacté tae. boc 
((S ¢hokdxe yHotexe oft todd tock exom ent | att! | 
i qako oft Yo ome tadd bra” \toyeM mod eet ot! Pnae nese . 

» ontt exter mottoogent ‘text 0% HeteLqnoe need eval yam’ 
seniega etetilim tom wood ,bomaia esw AteR a J 
xX Domtotxreg Sas setstTehior saw Stow nthe! eee Bit, 
etgieeh eterodale exon iw rat saeppex we royen not sot ds! 
ent noqy ,reyeN: nod wet .somelhe’ to out ate: edt 
tow sitxe old¢ tok eldait xséd-eved Sivow <ebaa: . 
Oasotdd  GLOL yates xodoted to toatinon ont) of vonenoten dm 
& OgsolNO: {HLB-LL6 LIT -@doqagreded¥ vvsed 4 tee 
-wod ,toattmos Hte® 286-008 .LL1 VSL , mero —A ‘ 

mt eeltiseq Bise to moltnetni sdé To sonebive yino son at 4 . A 
Bieg ed of tnwomb ont wextt cela dud \stnow mutes cif 08 Sonozetex 


a 


art — J 

edt tat dnalieggs tet Leanvos yd bebrotado oats —— 
smgelo aint me teotedns tot oldati ef tor — 

Jeccedat to Yavome ost ead edam notinetmoo on emw omedBe(o! ete 
golwofin at betas tived eit tadtylao tod , ovieneoxté eon Howells 
dard Blot ow , woos odd to Stade od anted tad? * 
,o20c% sv Meleptel” sxeXed Liew tos ef toute te ¢oxommmh tat 
-£LI VEL gatdet Hooweete sv od xeig pres-sea” stat 4 * 
.A zcas·o x s LIT aas — —— 
Hovowd .v — a · 1160 —E otek ay 


$2-88 \qgh — 


nates 
ow 





~ TE 


— 


a= 
Finding no reversible error in the record, the judgment of 


the trial court will be affirmed. 


Judgment Affirmed. 
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STATE OF ILLINOIS, | 

SECOND DISTRICT ire I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 
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said Appellate Court, at Ottawa, this —day of 





in the year of our Lord one thousand 





nine hundred and twenty- 





lerk of the Appellate Court 
(53761—3M—1-27) I tic sa 









“ity. oheto POE viTe, aire 
if mid fer bits ais ae | * —* 4 4 oul. dere —R ty sme nid ith 
a nits Lapp Aah ne ish ter Cass Ppt gery ae cn — — 





ty Eade add Tha Ak. oi rat foe (dnt J leertadt — ached Ge 
lo vols one see S elt ait) ie "> aloe Minas Bet 


fear) one baal wa Va LE 


— — — 


— — — — — 


tn) 644 





—— 
* PB Athy 


| 


9 






Begun and held at Ottawa, on Tuesday, the 


the year of our Lord 
| 





JUSTUS L. JOHNSON, Clerk. 


~ FLOYD S. CLARK, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 
OC} Dir 1927 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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Central Trust and Savings 


Bank of Geneseo, Illinois, 


oe ee ee 88 of 


Appellee, 
Appeal from the 

Cireuit Court of 

Henry County. 


Ve 


John F. Kincaid, 


ee ©f ©8 #8 #8 oF 


Appellant. 


~Jones J: 

Appellee, the Central Trist and Savings Bank of Geneseo, 
Tilineis, filed an amended bill of interpleader in the Cireuit 
Court of Henry County, praying that Charles Dobrinsky and appellant, 
John F. Kineaid, be required to determine the ownership of $600 

in the hands of appellee. Dobrinsky filed a diselaimer. Appellant 
; Kineaid filed an answer denying the right of appellee to be dis- 
' charged upon depositing the $600 with the court, and alleging 
that it should account for a large amount of profits and interest 
which have accrued from said fund. He also filed an — 
eross-bill for an accounting. Appellee'’s exceptions to the 
answer, and demurrer to the amended cross-bill were sustained, 
A decree was entered ordering appellee to pay the $600 to the 
lark ana Licnidutne the amended eross-bill. The cause is now 
in this court on appeal by Kincaid. 

According to the pleadings appellant and others, on March 
2, 1908 entered into a contract for the sale of certain land 
in Henry County to Dobrinsky, who afterwards refused to aecept 
a deed because of defects in title. In order to close the 
inal, Kineaid agreed to furnish an abstraat showing merchantable 
title to be —— Harry E. Brown assattorney for Dobrinsky, 
and $600 was deducted from the purchase price and deposited with 
appellee, to secure the faithful performance of the agreement. 
In April, 1911, the abstract had not been furnished and Kincaid 
brought suit in the County Court of Henry County against 
appellee and Dobrinsky to recover this $600. There was a judgement 
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ae 
_ against Kineaid, and he appealed to this court where the judgment 
was affirmed. (Kincaid v. Dobrinsky, 225 Ill. App. 85.) 

The amended bill alleges that Kinciad has never furnished 
an abstract according to the terms of the agreement; that no 
abstract of any kind has been approved by Brown; that appellee 
has at all times been ready, willing, and able to pay said money 
to the person entitled to it; that Dobrinsky and Kineaid both 
claim it and that appellee has been harassed and annoyed by 
the defendants who have threatened to bring suit against it. 

The answer of Kincaid admits the facts with reference 
to the sale of the land and the money being placed in appellee's 
hands; alleges that at the time appellee received the money, it 
was a banking corporation authorized under the law to accept 
and execute trusts; denies that appellee has retained said fund 
at all times, but alleges that it has used the said fund con- 
tinuously, has invested it im bonds and has made profits on said 
investments in excess of interest; alleges that an —— had 
been prepared by Brown who was the attorney and acting for 
Dobrinsky; that Brown willfully and intentionally left out of the 
abstract certain parts of the recoré of title; that Kineaid later 
had an abstract prepared by a competent abstractor and the same 
was accepted by Dobrinsky; that Dobrinsky at the time of filing 
the amended pill, was making no claim to the money but had filed 
an answer waiving all claim to the same; that appellee was a 
trustee of the money for Kincaid and ought to be required to 
account for all sums earned by said money while in its hands 
as trustee; denies that only $600 was due; and alleges thas an 
additional sum of $1200 is due as interest and profits. 

Kincaid in his amended cross-bill set up the most of 
the facts alleged in his answer including the allegations that 
appellee was a trustee, and that as such trustee it had received 


interest and profits on the fund; that said principal, interest 


— 


J 


te 


e 


-S- 











(.68 .qqA .LfT 288 ,plenttdod ꝓv Disedha) *vbemstts ean 
bedelewt sever esd betonts tact cogolla Iihé bebrens ext fecal + 
om tat ituensems edt Xo enxet ont of gubbrooes toarteds | 18 
cofloqys tail Finioxd ys bevosqas mood ead Suid v to siteds 
wemon Bise ysq o¢ elds Sas sanliitw ‘Vbser need sent? Ile #8 ead 
déod DlacntX bus Ylenlzded tadt 7¢) et Recetas noexeg adh OF 
yd Seyouns bas beeestsd mood ean solleqas tant iam mn: = 


ti tenbsye tive sult ot — Svar osiw —— 


is ale s9 0 br ah ont —— a —— ee —0* ai: 
ei eelisqis at beoata gated bee * * — —* oLee ond ot 


ti ,yomom ond bevteoost sotleqas ontt end ta — — 
tqesees ot wel oft Toba besizoitus soltstoqgtoo gatinsd 


wailseca te €oneen 9— ai 


frt Disa Sentater asul ooctocae tedd sotaed jetemst Strosnh: Ree " 


-soo Set Sise oad bees ead t sade a zetce en deere Be — 
1 


Dies mo ettiogg sham ear bre a brow mt ot ‘Deteevnt * 
ragrcoga SIirode 
a 
bas — ce tat sezelis jteorednl to sgoexe = — 
t aattos Sne sriodds edd eaw ort —— 
— * ¥ a 
oa to dwo ttel yllenoldnotni bus vilotiw sword ‘tact ieantréee 
Cy rms ~SWRRS 
; ; 


dat M tant ref{ti¢ to Buco onl ‘to nistres t eds 
tots bboo nit etsag, yg —— 


ee) oe 


TLitt to smtt ont te vientrdo detd maton - a — 
* 2. ; ‘elon roy Yi Be qeoe = 
beftt bet tud yonom eft o¢ malo on gutta saw iid Sebnoms ont 


8 asw selleqgs tadt j;omse edd of wialo fle gatview roan ns 
6 545) eS Pe 
ot berkwoex ed ot trgwoe bes bisontX tot vorrom ont to cornet ; 
ro Exsten a ; 
sbhosd adt mt elldw yenom Sise d boacrao enue ifs tot — 
; ’ x X hreh 2 


yan? 


as katt eegeiis bas jeubh asw o0eg yLmo tate ceotned —— | 


a [ERS ‘ 
to tzom ort qu tee [{td-as010 dobaons atu. mt —— said 


eh ‘saw OOSf Seem 


: 

tart ame }tenol ie oft guibulont rewems etd a begesis edost edt 
esilogg@ a 

bovtoosa San th covert) dows ea tort bus sooteund 2 Bem — 


teereial ,Lagqionitg biae tert Men orld “0 ner Bue 


-atltot, fae teotetat as eub et oos.r@ ‘to mre 


Re rit 
+ 
ge. — 
— oe 
— — —— 


2536 T 








— 


and profits were the property of Kincaid and it was the duty of 


_ appellee, as trustee, to account for the same, and prayed for an 





accounting. 


The sole question on this appeal is whether the answer 
and the amended cross-bill set up such a state of facts as 
entitled appellant to a hearing thereon. The general rule is 


that where one person receives money for the use of another, 


his only duty is to hold the money and pay it over at the proper 


time to the person entitled to it. He is only chargeable with 
interest on the fund in case of misconduct on his part consisting 
of bad faith, unreasonable or vexatious delay, fraud or other 
similar acts. (Goehegan v. Union Elevated R.R. Co. 286 111. 494; 
Highway Commissioners v. City of Bloomington, 253 id. 164; Strauss 
v. Gilbert 232 id. 441; Mueller v. Northwestern University 195 

id. 236; Matthews v. Davis 191 id. 391.) A bank receiving money 
to be held for a specific purpose becomes a trustee or agent of 
the fund received. (Woodhouse v. Crandall, 197 T1ll. 104; 

National Life Insurance Co. v. Mather, 118 Ill. App. 491; 
Mulvihill v. White 89 ia. 88; Star Cutter Co. v. Smith, 37 id. 212.) 


_A tmustee or agent who receives earnings, profits or income from 


ee ae ae eee 


property held in trust must account to the beneficiary for the 


same. (Ward v. Armstrong 84 Ill. 151; People v. Small, 319 id. 


437; 1 Perry on @zxusits. (5th Ed.) Sees. 429-430; 26 Ruling Case 
Law, Secs. 252-253.) 

The amended cross-bill alleged that appellee was a trustee, 
and that as such trustee it received interest and profits from 
this fund. By the demurrer these facts were admitted to be true. 
If they are true, appellee is liable to account for whatever 
amount it received. There was no legal duty on the part of 
appellee to loan the fund and collect interest on it, but if it 
did collect interest or profit, it must account therefor. 

(People v. Small, supra.) The court was in error in sustaining 


the demurrer to the cross-bill. In so holding we do not want 
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te be understood as saying that appellee did collect any interest 
ana profits for which it is liable. We are not passing on that 
"question. We are merely holding that the allegations of the cross- 
pill were sufficient to entitle appellant to a hearing thereon. 

The decree will be reversed and the cause remanded with 
 direetions to overrule the demurrer to the eross-bill and the 


exceptions to the answer. 


Reversed and Remended with directions. 
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SECOND DISTRICT 


] I, JUSTUS I.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 

In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this day of 
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nine hundred and twenty- 











lerk the Appellate Court 
(63761—3M—7-27) Clerk of the Appellate Cour 









ae 


— — —— ⸗— — — * 
is (my ii 1 aero 
“fl vy : bee .k/OTL te ateget Ged iw boil 
nee l: bigs u hE te tir cite a —— — 
— anny eal gi 
fal Fie — — 11 41 —D—— oe es 
1 dale —* 


i 
— — lity 


⸗ xxi uin aniu 4 
J iqa’é oy * J 











Begun and ttawa, on Ty 


the year 6f our Lora Ltn sand nine hundred and twenty-seven, 
within \and for/the * District of the Statel of Illinois: 
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BE IT REMEMBERED, that afterwards, to-wit: On 
DEC 5° 1997 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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General No. 7811 Agenda No. 6 
In The 
APPELLATE COURT OF ILLINOIS 


Second District 
October Term, A. D., 1927. 


HILDA HARROP, 
Defendant in Error, Writ of Error to 
Cireuit Court, 
Stephenson County. 
VSe 


EDWIN H. SELLE and FLORENCE E. SELIE, 
; Plaintiffs in Error. 


OPINION by BOGGS} J. 


An action on the case was instituted by defendant in 
error against plaintiffs in error in the Circuit Court of 
Stephenson County. The declaration, filed November 30th, 1925, 
consisted of one count, and averred that daveninit in error was 
riding in an automobile owned by one Walter Alneer on State 
Highway Five running through Stephenson County in a westerly 
direction; "that the said Welter Alneer was then and there in 
possession, control of and driving the said automobile. * * * 

That the defendant, Edwin H. Selle, was the owner of the auto- 
mobile hereinbefore mentioned as being in his ——— and on 
the date last mentioned he was riding in said automobile and the 
said defendant, Florence E. Selle, was driving the said automobile 
in, along, and upon the highway aforesaid, in the County of 
Stephenson, and state of Illinois, and the said defendant, 
Florence E. Selle, drove the said sutomobile last mentioned on the 
highway aforesaid toward the automobile driven by the said Walter 
Alneer, at a place on said highway * * * near a place kmown as the 


Ridott Crossing and so negligently, carelessly and improperly mn, 
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drove, managed and controlled the said automobile that by and on 
account of the said negligence, carelessness, and improper conduct 
of the said defendant, Florence Selle, the said automobile in 
possession of said defendants then and there ran into, upon, and 
across the automobile in which this plaintiff was riding as afore- 
said, driven by Walter Alneer, and struck the said automobile 
driven by Walter Alneer in which this plaintiff was riding, and 
this plaintiff was struck with great force and violence and thereby 
rendered unconscious, and by means whereof this plaintiff, the 
said Hilda Harrop, was then and there greatly bruised, maimed, 
acerated, and divers bones of her body were then and there broken, 
and she became and was sick, sore, lame and disordered, and so re- 
mained for a long space of time, to-wit: from thence hitherto, 
during all of which time, she the said plaintiff, suffered great 
pein and was hindered and prevented from attending to and trans- 
acting her affairs and business and by means of the said premises, 
the plaintiff was forced to and did then and there lay out and 
become liable to pay divers sums of money amounting to Three 
Hundred Dollars ($300) in and about endeavoring to cure herself 

of her wounds, hurts and bruises, all occasioned as aforesaid. 

"And the plaintiff avers that she was then and there and 
immediately prior thereto, in the exercise of due care and caution 
for her own safety." 

A general demurrer filed to said declaration was over- 
ruled and an order was entered "that the defendants plead to said 
declaration by the coming in of court on the first Wednesday of 
the next term of this court." Thereafter, on motion of plaintiffs 
in error, it was "ordered that the time to plead be extended to 
June 3rd, 1926." On May 27, 1927, defendants in error moved the 
court to enter a rule requiring plaintiffs in error to plead 


instanter, where upon they elected to stand by their demurrer. 
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Thereupon it was ordered "that the defendants be and they hereby 
are adjudged in default for want of a plea." A jury was sworn to 
assess the damages and returned a verdict for $525 upon which 
judgment was rendered. To reverse said judgment, this writ of 
error is prosecuted. 

It is enntended by plaintiffs in error that the allega- 
tions of the declaration are not sufficient on which to base a 
judgment against Edwin H. Selle, for the following reasons: 

First, because, while the declaration avers the owner- © 


ship of the car in question in Edwin H. Selle, and that he was 


‘piding in the same at the time in question, it does not aver any 


relationship between plaintiff in error Edwin He Selle and 
plaintiff in error Florence E. Selle. 

Second, that the declaration fails to sufficiently aver 
that defendant in error was injured by reason of the collision in 
question. : 

_ Third, that the declaration does not sufficiently aver 
ions care on the part of defendant in error. 

On demurrer to a pleading, it is taken and construed most 
strongly against the pleader. Heller v. Chicago City Railway Co., 
256 Ill. 454-456; Sargent v. Baublis, 215 Ill. 428-4350; Hoxsey v. 
St. Louis 4S RC Go., 171 App. 109; Wright v. Illinois C RR Co., 
129 App. 132. 

As to the first contention, counsel for defendant in 
error state that they do not rely on the "family purpose doctrine” 
as laid down in Graham v. Page, 300 Ill. 40 and Gates v. Mader, 
$16 Ill. 313, but insist that the declaration shows Florence E. 
Selle to have been the agent of Edwin H. Selle. We are of the 


' opinion and hold that the averments of the declaration are not 


sufficient to show such agency. 
| As to the second point, while the declaration might have 
been more specific, we are inclined to hold on general demurrer, 


that the averment is sufficient to charge the injury to defendant 
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in error to have been caused through the alleged negligence of - 
Florence E. Selle. 

On the last point raised, the averment of due csre 
occurs practically at the close of the declaration, and follows 
the averments with reference to the effect on defendant in error 
of the alleged injury, and her efforts and expenses in and about 
endeavoring to be cured. We are of the opinion and hold that the 
averment with reference to due care does not sufficiently state 
that at the time and just prior to said collision defendant in 
error was in the exercise of due care for her own safety. "The 
words "then and there’ refer to the time and place last specified, 
unless some phrase is used in connection therewith which shows that 
a different reference was intended." Vogrin v. American Steel Co., 
263 Ill. 474-476, citing 28 Am. & Eng. Ency. of Law--24 ed. 130; 
Paimer ve People, 138 Ill. 356. 

The second and third grounds urged against the declaration 
as to plaintiff in error Edwin H. Selle are also urged on behalf 
of Florence E, Selle. As we have held the third point well taken, 
the declaration wweld not be good as to Tiereses EH. Selle. The 
law further is that in an action of this character, if the judgment 


must be set aside on account of failure of the declaration to show 





a cause of action against one of the defendants, it must be reversed 
and set aside as to both. West Chicago St. Ry. So. v. Morrison, 

: Adams & Allen Co., 160 Ill. 288-295; Seymour v. Richardson Fueling 
Co., 205 Ill. 77-82; Jones v. Illinois Printing Co., 205 App. 5-7; 

: Christensen v. Johnston, 207 App. 209-212. 

Counsel for defendant in error insist that the rules 
above set forth do not apply in this case, for the reason that 
plaintiffs in error, after said demurrer was overruled took leave 
to plead, and that that amounted in effect to admitting the suffi- 

ciency of the declaration. 
We are of the opinion and hold that this point is not 


well taken. So far as the record discloses, the court of its own 
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motion entered an order on plaintiffs in error to plead. While 


at the succeeding term, on motion of plaintiffs in error, the rule 
to plead was extended, there is no showing that at any time plaintiffs 
in error asked leave to plead. At the term in which judgment was 
rendered, plaintiffs in error announced to the court that they 
elected to stand by their demurrer, judgment then should have been 
rendered nil dicit. Plaff v. Pasific Exp. Co., 251 Ill. 243-247; 
Mason V- Trent Bros. v. Neal, 204 App. 538-542. We therefore 
hold that the sufficiency of the declaration is to be tested on 
the — as to whether or not it was good on general demurrer. 
Construin g the averments of the declaration most strongly against 
the pleader they are not sufficient on which to base a judgment. 
The Court therefore erred in overruling said demurrer. The fact 
that a jury was called to assess the Gamages does not change the 
rule, as the jury had nothing to do with the issues in the case. 

For the reasons above set forth, the judgment of the 
trial court will be reversed and the cause will be remanded. 


Reversed and remanded. 
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STATE OF ILLINOIS, | 
SECOND DISTRICT ta I, JUSTUS L.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this —day of 





in the year of our Lord one thousand 





nine hundred and twenty- 
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Begun and held at Ottawa, on Tuesday; t 


the year of our Lo one thousand njyne hundred and twenty-seven, 







t of the State of Illinois: 


Present--The Hon. THOMAS M. JETT, Presiding Justice. 


Hon. NORMAN L. JONES, Justice. 


Hon. FRANKLIN H. BOGGS, Justice) 41 [| 
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BE IT REMEMBERED, that afterwards, to-wit: On 
DEC 15 1997 ‘the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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Gen. 7814 Agenda 48 
In The i 
APPELLATE COURT OF ILLINOIS 
Second District 


October Term, A.D., 1927 


THE PEOPLE OF THE 
STATE OF ILLINOIS, 


Defendants in Error, Error to the 
County Court of Rock 
VSe Island County. 


JOY BURNS AND WIL- 


LIAM NORED, 
Plaintiffs in Error. 


OPINION by BOGGS, J. 


An information wes filed in the county court of Rock 
Island County charging plaintiffs in error with the violation of 
the Illinois Prohibition Statute. The first count of the inform- 
ation charged the unlawful possession of intoxicating liquor, 
with intent, ete. The second count charged the unlawful sale of 
intoxicating liquor. A plea of not guilty was entered, and on 
the trial plaintiffs in error were each found not guilty under 
the count charging an unlawfuj sale, and guilty under the count 


_ eharging unlawful possession. Plaintiffs in error were severally 


fined $600 and costs, to be worked out, ete., if not paid. 

It was assigned as error that the county judge did not 
examine and certify the information and affidavit as to probable 
cause for filing same. The information having been signed and 
presented by the state's attorney, it was not necessary that it 
be so certified. Gallagher v. People, 120 Ill. 179-182. 

It is strenuously insisted by counsel for plaintiffs in 


error that the evidence is not sufficient to support the verdict 
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and judgment. 

The record discloses that about eight o'clock in the 
evening of August 6, 1926 the sheriff, two of his deputies afd a 
police officer of the city of Moline went to the home of plaintiff 
in error, Joy Burns, with a warrant to search her premises for 
intoxicating liquors. Joy Burns lived in the second story of a 
pbuilding on Fifteenth Street in Rock Island. The officers went 
up the back stairway, kicked open the outside door and found 
plaintiffs in error in the bathroom. Certain of the officers 
testified that when they entered the bathroom, plaintiff in error 
Noren was pouring something into the toilet or bathtub; that the 
bathroom floor was damp and had the odor of "hootech" or intoxica- 
ting liquor; that they found some broken glass in the bathtub, and 
took from the tub certain of the liquid found therein, placing the 
same in a bottle marked Exhibit Be. dames Green, Carl Johnson and 
two women were also on the premises at the time of the raid. Green 
had a bottle of liguor in 9 pocket, which Steve Cutlitch, one of 
the deputies, took possession of, and which — in evi- 
dence as Exhibit A. 

Green testified that on the evening in question he and 
his companion Johnson purchased a pint of intoxicating liquor from 
plaintiff in error Joy Burns, paying her therefore $1.50; that this 
was the bottle of liquor taken by Cutliteh; that some four of five 
days prior thereto, he had gone to the home of plaintiff in error 
Burns and had bought of plaintiff in error Noren a pint of whiskey 
and a pint of peach brandy for which he paid him $3.00; that he and 
certain other persons drank this liquor. 

The witness Green further testified that it had been pre- 
arranged with the sheriff's force that he and his companion should 
go to the home of plaintiff in error on the evening in question, 
and that the place was to be thereafter raided by the sheriff's 
force; that shortly efter he entered the premises, the telephone 


rang and plaintiff in error Burns went b6 the telephone and -said: 
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"They are? Who is this?" That she then hung up the receiver and 
started toward the back of the house. The evidence on the part of 
the People is also to the effect that the back door was open as 
‘the officers were starting up the stairs, and that plaintiff in 
error Burns closed the back door and bolted it. 

The sheriff caused the contents of the bottle turned over 
to the deputy sheriff by Green to be examined for its alcoholic 
content, and also the bottle containing the liquid taken from the 
pathtub. <A. EH. Anderson, the chemist emoloyed to make the exam- 
ination, testified that the bottle which Green turned over to the 
deputy sheriff, contained 4.620% of alcohol by volume, and thet 
the bottle containing the liquid taken from the bathtub contained 
9.46% of aleohol by volume. 

Plaintiffs in error both testified that they never sold 
Green or his companion any intoxicating liquor; that they had no 
intoxicating liquor on the premises at the time of said raid; thet 
plaintiff in error Burns was ntok and thet Noren was giving her 
some sort of cordial at the time in question. Tne evidence on 
behalf of plaintiffs in error is to the effect that olaintiff in 
error Noren and his son and one or two other persons were rooming 
and boarding with plaintiff in error Burns. 

On the motion for new trial, plaintiffs in error pre- 
sented the affidavit of James Green to the effect that he had 
wrongfully testified to having purchased licquors of plaintiff in 
error Burns, and thet he had testified to having done so on the 
promise of the deputy sheriff Cutliteh to pay him $5.00 for pro- 
curing liquor and for securing a conviction, and for swearing out 
& search warrant. However, on the hearing on said motion, Green 
came in and testified that his testimony siven on the trial was 
true; that plaintiffs in error had stated or caused to be stated 
to him that he had been double-crossed and that if he wanted to 
avoid any further appearance in court he could do so by making this 


affidavit. Carl Johnson, his companion, also testified on the 
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hearing that he wes with Green, and thet Green purchased the 
liquor in question =s he had testified on the trial. 

3 The evidence being conflicting, it was for the jury to 
say whieh of the witnesses they believed. If they believed the 
testimony of the People's witnesses, it amply sustained their 
verdict. The jury found plaintiffs in error not guilty of the 
sale of intoxicating liquors, so the testimony of Green was not 
so important as it otherwise would have been. 

‘Cease are reluctant to substitute their opinion for that 
of the jury upon controverted questions of fact, and it is only 
when the court is able to say from a careful consideration of the 
whole testimony thet there is clearly 2 reasonable and well founded 
doubt of the suilt of the accused, that it will interfere on the 
ground that the evidence does not support the verdict. Steffy v. 
People, 130 Ill. 98; Lathrop v. People, 197 [11. 169; People v. 
LeMorte, 289 Ill. 11-24; People v. Jarecki, 291 Ill. 80-83. 

It is contended by plaintiffs in error that the court 
erred in admitting in evidence certain small glasses, an ice pick 
and a funnel, which were found on the premises of plaintiff in 
error Burns. The testimony discloses that one of the glasses had 
_the odor of intoxicating liquor. While it is not clearly apparent 
why the court should have admitted these exhibits, we are of the 
opinion and hold that doing so did not constitute reversible error. 

It is also contended that the evidence fails to show 
that the liquid dipped from the toilet or bathtub was fit for bev- . 
erage purposese It was not necessary to make such proof. People 
ve. Bergen, 309 Ill. 488-491. 

It is next contended thet the court erred in giving the 
People's second instruction, being as follows: 

"You are instructed that circumstantial evidence in 


criminal cases is the proof of such facts and circumstances, 
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connected with or surroundings the commission of the crime, as tends 
to show the guilt or innocence of the party charged. And if the 
facts and circumstances shown by 211 of the evidence in this case 
are sufficient to satisfy you of the defendants’ guilt beyond a 
reasonable doubt, then such evidence is sufficient to suthorize 

you in finding the defendants guilty. The law demands 2 conviction 
wherever there is sufficient legal evidence to show the defendant's 
guilt beyond a reasonuble doubt, and circumstantial évlaense Ya 
legal evidence." 


The giving of this instruction wes not erroneous. 


Parsons v. People, 218 Ill. 386-395; People v. Anderson, 239 Ill. 


168-182; People v. Lalor, 290 ill. 254-240; People v. Snyder, 
279 Ill. 435-442. 

It is next insisted by counsel for plaintiffs in error 
that the court erred in giving the People's third instruction. 
This instruction has to do with the weisht and credit to be 
given to the testimony of plaintiffs in error. Counsel concede 
that this instruction has heen appraved in numerous cases, but 
insist that the giving of the same was erronsous. The court did 


not err in giving this instruction. Siebert v. People, 143 Ill. 


571-592; Spears v. People, 220 Ill. 72-78; People v. Snyder, 279 


a ee 


Ill. 435-442; Jennings v. People, 189 Ill. 320-325. In the latter 
case the court at page 325 says: 
"It is a verbatim copy of instruction number three 


approved by the court in Hirschman v. People, 101 Ill. 568, save 


‘that the words ' and during the trial,' are omitted. This omission 


rendered the instruction only the more favorable to plaintiffs in 
error." 

The same thing ovtains in this instruction, 2s those 
words are omitted. 

It is also insisted that the court erred in giving the 
People's sixth instruction, being as follows: 


"You are instructed that if you believe from all the 















abe’ co ,omlio ent te notes towoo ‘std 
odt ti bak” sbiyeaite reagent Yo “Bekodenn 
eseo tla? at eiabbive ct 3e° Ne 4e mote Bo 
*'g Bhoyed! ¢ tim’ feahonet ph’ oad to mos 
ssixtiiun 63 thotettiwe’ et’ — 
moLteltHos’ s “branes wat ont” “ye ting et ave Be 
eténabiieras ent ‘iene ot sks I tate oi 
ai ebcestys Iattnateiiberts Sue \tewbh eran : 
— ayn Cgow ap —— te Weta re td 
‘ebosnotze dx Gir mobtonsté mt” vata xe site bait BY : 
1H ‘eed homtebek’ +7 shout ieee rvoer L117 Sis" sol 
"moter Pe alan anes + ttt des s+ 
me ils 2k ees an | 
corre KE ettitetare rot Leste eo” hetatont — at ar — ae 
 \eottowrtent babat e'etgoet eit’ pitivig ft thate' tune — adi 
“od of ¢ibhad bine tty tow of@ she oh as end cottorater 
— feasted “ideas Ak drekeadaze lee wananreee oF 
tr? ,doene exo Satine nt Beverqie mod pad woltomd eit oat — 
bth fires ott ehv anodes Bow emee siti ro" ‘ghivis” “edd teat! 
LET SAL \etgoot .v dxedote  Lmotebiitent’ alat — 
“eta Vinetvne Lv efgost pst-at {LT oss | etqoet -7 pxsege 
wetter edt at .ae@-o88 .L1f e@r ,etieed ——— 





ieyse das epag te tasve sit! ob 
estht teem mobtoitent to yteo mitadrev B et dt" — 





evue ,89¢ Ar LOL etoent .v mmmtoextR nt reeseo edt yd 
notesino et? lhotttne o1é 1\Ieted sd} grbasb Ene’ brow ry 7 
wi ettitntstg ot sidsiovet sxom ent fro ott obra amt 9H exons 
a8 FES 

econ? eas ee eit mt entatde grebsft’ 4* a ; J 
.pote ind) ee Bboy 
od anlvls mt Bexxe detbe ont tect Betetent osrh” et #I 
‘ewollet cs qnted ,kétecvatent idxke : 
eit Ife mort ovelled voy Tt tant Setowrtent ete 0X" | ia 7— Mf 








evidence in the case beyond a ressonable doubt that the defendants 
committed the crime in question in manner and form as charged in 
the information, it will be your sworn duty as jurors to find him 
guilty." ; 

The complaint made of this instruction is that it refers 
the jury to the information. Counsel for plaintiffs in error 
cite Lerette v. Director General, 306 Ill. 348 in support of this 
contention. That was a civil suit, and the court there was dis- 
cussing the matter of the instructions referring the jury to the 
declaration. The rule lsid dom in this connection in civil cases 
has not obtained in criminal cases. People v. Parker, 97 Ill. 
2-57; Christy v. People, 206 Ill. 337-343. Even if the same rule 
did obtain in criminal cases as in civil cases, plaintiffs in error 
are not in a position to complain, for the reason that the eighth, 
tenth and twelfth instructions given on behalf of plaintiffs in 
error refer the jury to the iffformation. 

It is also insisted that the court erred in giving the 
instruction offered by the people as to the form of the verdict. 

We have examined this instruction in connection with the objections 
made to it, and are of the opinion and hold that the court did not 
err in giving the same. 

It is also insisted that the court erred in refusing to 
give the seventeenth and eighteenth instructions offered on behalf 
of plaintiffs in error. We have examined these instructions in 
connection with the arguments of counsel in connection therewith. 
The seventeenth instruction does not state a correct principle of 
law, and the court therefore did not err in refusing the same. The 
eighteenth instruction is misleading and would tend to work a dis- 
agreement among the jurors. Instructions of this character have 
always been condemned by our courts. Little v. People, 157 Ill. 
155-157; People v. Lee, 257 Ill. 272-277; People v. LeMorte, supra, 
19; People v. Lardner, 296 Ill. 190-194. 


















* hd vad et Ap 
‘pemabaeked ont dane ‘tiwoh noes 


ee suid oe ite he 2 

pooren⸗ es wxot bre vad ak o edt 
— bsg ifs a4 z ares 

mbit 2 et of exo en wad — * —* ta 


— tan tr te ana 


2 Re be lyons edNas Bea — 
——— oh moddourstend ehit tat to ebem nO€ 
—— ca peel oe he el ich tie Weeks 

towre mt ett atalg not Leanurod temrotat 





AP Nt te ee roars iy way berg 
‘pid! to ftoqqwa nt ODS LIT 208 ” 
———— er 2) SERS 


— bar eed rae Gh ee "iat a Tek ost 
PR iP +84 

ex? ot vant ont sateretet enolttomrtent ent to tam 
Pi serteak Lie VO. ek w Oe eee 

art 





aeuee Eiyle a mol¢eono0 eked at pt mwoh bial e 
it Siknde SOC ORe A Tat Sree se 
ay Me gl enenae — 





roxxe eek elitsetets veORRE fivio at se mee — 
A⸗ odd tld mogser ont ‘ce? ymtatgnee of mobete phe ak pee: 
at e¥titat ita to tested no evs eootdeundent a —— 

ore annrorni of eat aaah 


; ~ ¥ aur 

ods sittyia mt berre tuo ant? ton ‘ete tent oats et tH 
ESP wed swt 
tolirer ont So: sexed odd 0d ta “efqoeg exit we “Beretto 0 


aicbetn eat bags ieee 
anoltootdo ont “Hb by moltoesmnoo mt cokvoustent abst Dentmsxe ev. a 


nik te AS xt. —7— a 
ton Bib fusoo eet tend Aion bra Kolmtgo ext os och bas’ * 4 


 atyosd, <* weed be aie. 
+ baibe — guetta * 19 
f ioral 2b hag his * 
o¢ griestes at bewte famoo eit tant Bevetent cals et #1 


v 49 ¢exod af — 
tiesied wo bexstio anoltortient ddmeoddgte bus fitneed neves ort ovis e 
dee a a 
nt shottorttent exer bemkance eveu ow “TOTS nl attitatsl¢ Pen 
* yd Severs 
-dtiwexer? nottounroo at Lsgnwob to of memira ts ort Radi sottoennop 
ni — 
to elglomity deemtos 2 otate sox acon nottoundant — ——— 
eile ‘sce 
ef? .emse ond arhester wt axe ton bib — —— odd Drs «wal 


& 

-sib « ¥tow ot Brat bluow bas anibeelsta et ——— Pra es 
eved tetonrendo elds to omotd oortd en serorst ont arom tromeorgs 
30 9 uy ‘ 

ffl TOL ,efgool .¥ ULE +atTHO0 170 vd bonsiebnee need —— a 


——— a # 


Miges .stzoMol «v plgoed :W9S-80¢ 4 LL TES aot vs sigoot ;YOL-88L 
— ee 
-b@L-00L +A aes. — * rapa 
a7 yor 


OP i mee ———— 


Finding no reversible error in the record, the judgment 


of the trial court will be affirmed. 


Judgment affirmed. 
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STATE OF ILLINOIS, | 
ss. 
I, JUSTUS L.. JOHNSON, Clerk of the Appellate Court, in 


SECOND DISTRICT | 
) and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof. 
: do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 
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on Tuesday, th fourth day of October, in. 
ne hundted and twenty-seven, 


AT A TERM — LLATE COURT, | 






jord/ one thousand 


eSecond District of the State of Illinois: 


f 
within and for th 
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Present--The Hon. THOMAS M. JETT, Presiding Justice. 





Hon. NORMAN L. JONES, Justice. 3 
Hon. FRANKLIN H. BOGGS, Justice, 4 ~ qT A G 3 1 
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JUSTUS L. JOHNSON, Clerk. 


FLOYD S. CLARK, Sheriff. 








BE IT REMEMBERED, that afterwards, to-wit: On 
DEC 15 1927 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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General No. 7830 Agenda No. 18 


In The 
APPELLATE COURT OF ILLINOIS, 
Second District 


October Term, A.D., 1927. 


JENNIE CLARK, 
Appellee, Appeal from the 
Circuit Court of 
VSe La Salle County. 
« 


CITY OF STREATOR, 
Appellant. 


OPINION by BOGGS, J. 


Appellee recovered a judgment for $1,500 against 
appellant in the circuit court of LaSalle County, for injuries 
sustained by her in falling on a sidewalk in the City of Streator. 
To reverses said judgment, this appeal is prosecuted. 

Appellee, who was then about 53 years of age, was a 
waitress in a restaurant in Streator, where she had been employed 
at various times for about seven years. On January 22, 1924, she 
was walking on a brick sidewalk on the north side of Broadway in 
said city, which said street ran in an easterly and westerly direc- 
tion. There had been a snow or sleet storm a day or two before, 
and the sidewalk was slippery and had water standing on itin 
various places. It was a bright day and the sun was melting the 
ice. Appellee was wearing slippers that she wore while working 
in the restaurant. She was walking in or near the middle of the 
sidewalk when she slipped and fell into a depression in the side- 
walk, which depression measured about 18 inches wide and some 23 
inches long. The testimony on the part of appellee is to the 
effect that said depression at its deepest point was some six or 


seven inches below the level of the sidewalk. The testimony 
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of appellant's engineer is to the effect that at said point it 

was five Anchen deep. Appellee's ankle was broken by her fall, 

and the evidence discloses that her ankle is permanently enlarged 
and weakened, and at times gives her considerable pain. The 

doctor who waited on her testified that this condition was probably 
permanent. As no question is made with reference to the amount of 
the verdict, it will not be necessary to further discuss the extent 
of appellee's injuries. 

The declaration consists of three counts. The first 
count charges that on January 22, 1924 and for more than a year 
next prior thereto, appellant "wrongfully and negligently suffered 
and permitted a portion of said sidewalk on the north side of 


* * * +o be and remain in bad and unsafe repair and 


Broadway 
condition, * * * with a hole or depression in said sidewalk, to-wit, 
one foot across and, to-wit, six inches deep, into which pedes- 
trians passing upon and along said sidewalk there were liable to 
step and f611, which condition plaintiff avers had existed for a 
long time, to-wit, one year prior to the date aforesaid, and was 
known to the officers and employees of the defendant or, if they 
had been in the exercise of reasonable,care, would have been known 
to them on the date of and long prior to the accident to plaintiff." 
That while in the exercise of due care * * * "plaintiff stepped 
into and caught her foot in said hole * * * and was thrown and 
fell * * * and thereby broke her right ankle and twisted, turned 
and wrenched her back," etc. 

The second count is practically the same as the first, 
except that it states that snow had formed a ridge six inches 
high near the hole and that appellee stepped upon the ridge of 
ice and was thrown, etc. The third count alleges that the snow 
had melted and been converted into ice, forming a slippery ridge 
around said hole, and that appellee stepped upon said ridge or the 
slippery side of said hole, caught her foot in said hole, and 


because thereof was thrown to the sidewalk, etc. 


























vitnenamrog at elias xed enh aesolocth sonebive 
2 Ey ; fs 
eff .altaq eldsteilenos xox — — zomtt ts bas ,. 
—* 
yldadorg esw noltibnoo wis 4 fe berthbee! ut 'me nebo 
“ Ü bat 
to tnoms edt of eonotetor dt iw ise ak 4 nottseup on ⸗ 
tnotxe edt aewoeth redtaot of yrseasoen ed tom titw th ite 
SRA eh esizsiat 2° 
tacit efT .stmyroo serdt to etelenoo nottsxsLosb oy 
"sey 2 * orem Rot Lae pats 8 wrest no tad dears 
tirh ie —— 
Setsttve _ltieghigas dase —J tuelleqcs oteredit * 
to ebte dévos ost mo Aarrohte btae to —— q 
Boe tleqex etacay bxa bad at ntemet ik od aay ae *, a 
wfiw-ot ,Xlewebte bise at aolezstgeb to efod 2 dittw ** * sotdti 
MEIC co foe oh Re 
-esbeq dotdw otnt ,.qeeb eedont A⸗ —— me seotes — 
ot sidatl erew oxestt ALewebte Sise — * Sata oi antossq enabat 
: shit # DSetevebed 5 
8 * beteixe bast steve uel⸗t molt Ibcroe —* = baa « fe 
ko druow Fz ogi ang | Sle ‘at pa 
Baw ‘ins .Siazorots ‘tab ‘ont ot rotag * eno ,t Be. 
‘7 6 a rang * J 
vert ti Pi a0) tnabsetes a 0 sveyolane ‘ho axsoitto st * wer J 
— seony Rory es ni need Dad 
mors need evar biuow 12180, .oldsmonsex to ‘eptorexe ent 
— Lee 
” .Thitalal, ot tmobtoos eit fy orae ʒeot ina te ‘obab add no —— — +4 
boaqete tittmtaty" * * * exeo exb to estoroxe ett mt efidw re 


gaat? neo heey 
bes swordt saw bua * * * efod bles ‘at took tox tigeso bes Po 
; I a 
henuwrt .Letelwt Soe eitna tigiz —* exoxd wert bas * airs — 


a doldy elem ; 
* " xoad ‘tend — 
Bid or “a 


rs = 


ytoxtt oft es emes ott ‘_Linottoarq et ‘tearo0 Brosee 
4 shin @ 
eetort xin egbla « Semret best wone taut aotate ‘th taut ph: : 
sooaty Boe pr 
to eabia edd mnogu Seqqete coltogys t acid bra loa edt teen cord 4 
aw opt Seggs ee 
wore ont todd eepelia turoo Bridd on soto swords sent bus 


ee eee 2 ary veg ak 4 

opSic yaeqqife a anki oꝛ oot otk betrevnoo reed bas betiem bad 
éa motte Steet! 4 
eit co epbin Diese mous hoqaete selleqgs tanh bus «Lod — Sosots 


bos ,efod Sise ai soot tori trigirso eLod ‘Shae ‘to. roate 8 


oto ALoweble ost ot coworatt ase Savelak —— 
(oP Bias Agden 


ety fen WS beg aul aes 





A plea of the general issue was filed, and the. trial 
resulted in a verdict and judgment as above set forth. To reverse 
said judgment, this appeal is prosecuted. No complaint is made 
of the rulings of the court on the evidence, or the instructions, 
or as to the amount of the verdict. 

One of the grounds relied on for a reversal of said 
judgment is that the court erred in overruling the motion made by 
appellant at the close of appellee's evidence, and again at the 
close of all the evidence, to exclude the same and direct a verdict 
in favor of appellant. Counsel insists that the evidence in the 
record clearly discloses that said sidewalk on the day in question 
was in a reasonably safe condition. 

The only material conflict in the evidence is with 
reference to the depth of the hole or depression in question, and 
as to whether or not on the day appellee fell, this depression was 
partially filled with cinders or dirt, and if so, to what extent. 
That there had been a snow or sleet storm just a day or so prior 
to the day in question, and that the sidewalk was in a slippery 
condition, with water standing on the same, is shown by the testi- 
mony of the witnesses, both for appellee and for appellant. 

R. G. Soderstrom, a witness on behalf of appellee, and 
who was a member of the General Assembly testified that the hole 
or depression in said walk on the 21st day of January 1924, was 
between ten or twelve inches north and south, and fully eighteen 
inches east and west, and about six or seven inches deep, and was 
located on the south half of the sidewalk. * * * It had been there 
possibly twelve or fifteen months, in the same condition. Om cross 
examination this witness testified: "When I say hole I mean that 
it slanted down, that is, in the center of the hole, possibly, oh, 
four or five inches in the inside, would be six or seven inches 
deep--the center of the hole, and it gradually sloped up to the 
rest of the sidewalk. * * * I was over that sidewalk the next day, 


I believe, two or three days later, and there was ice around the 
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hole, but it was approximately the same as it had been before, with 
the exception that the sidewalk was slippery." 

James F, Lynch, a witness for appellee, testified: "There 
was @ : ihe in that sidewalk about sixty feet west of Park Street. 
It was fourteen inches east and west and possibly ten or twelve 
inches crosswise, north and south, and about six or seven inches 
deep. It has existed about two years, during all of which time 
it was in about the same condition." On cross examination he was 
asked with reference to cinders, and stated: "I never saw any 
cinders in it; no, sir--I did after, the next morning after the 
accident, I think it was filled up with dirt and I saw it this 
foremoon and it was filled with dirt and dirt tramped into it." 

Appellee testified that on the day in question "there 
head been a slight storm some time before that, and the ice was 
melting. It was a bright day--I was walking along very carefully, 
trying to avoid the water, and I stepped in a little place near 
there and I slipped and fell in and my foot got caught. There was 
a hole south of the middle of the sidewalk, and when I fell in, 
my foot got caught and I stooped down and picked my foot out of 
there with my hands and got my foot out of the hole before I could 
get up. It was my right foot--I fell to the side and then fell 
back, fell right into the hole on the south side and then fell 
right back and my foot got caught. My foot was fast and I had to 
work it out with my two hands. It.broke the bone--my right ankle. 

On cross examination appellee testified: "It was a 
brick sidewalk and there was water standing in the sidewalk, in 
pools. The water was all along in different places. * * * ‘The 
‘hole was full of water and it seems that the sidewalk where my foot 
went down was where it was washed out, where the dirt was out of it. 
"Q. Was the brick protruding at the edge of the walk so as to make 
a sharp edge that held your foot in there? 

"A, Hither the brick and dirt, some way, I could not get my foot 
out of it. 
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"Q. Where were you on the walk when you slipped? 

"A. Why, in about the middle of the walk. 

"Q,. Did the hole extend to the middle of the sidewalk? 

"A. Pretty near in it. 

"Q. You did not slip on the side of the hole, did you? 

"A, No--right at the edge of the hole, middle of the sidewalk. I 
. slipped from the water right into it--the ice. 

"Q. Where you slipped, it was just simply smooth, simply slippery 





with ice? 

"A. Yes, sir. 

"Q, Then you slipped over into the hole? 

"A. Yes, where the water was." 
| On redirect examination the witness Lynch testified: 
"The berm was higher than the sidewalk, and water accumulated-- 
every time we got a heavy rain it lays there--slush of any kind, 
snow." , 7 

William Benz, a witness for appellant, testified that 
he was a member of the fire department; that he had his attention 
| called to the depression in the sidewalk along in the spring, about 
May, 1924. He stated that he could see the depression, but that 
it was covered with dirt, "the dirt was level: across the sidewalk." 
This witness also testified: "During the month of January 1924 
there was an awful sleety night. The sidewalk was covered with 
sleet." 

Fred H. Renz, city engineer, testified on behalf of 
appellant to the effect that on May 12, 1924 he measured the 
depression in question; that "the depression starts from the south 
edge of the sidewalk and extends north eighteen inches; east and 
west it is twenty-three inches. At the time I was there, why, there 
was dirt or cinders or a mixture in the hole." He further testi- 
fied that he had the dirt taken out and then measured, and that the 


lowest part of the depression was five inches below the surface of 
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the sidewalk before the dirt had been removed. 

A. G. Rich testified on behalf of appellant that he was 
assistant to the city engineer; that he saw the sidewalk in question 
in May 1924; that "the defect consisted of a depression along the 
edge of a brick sidewalk, and through some natural conditions there 
was some dirt in there. * * * The dirt and cinders seemed to be 
packed in." 

William Pugh, one of the commissioners of said city, 
testified that he saw the sidewalk in 1924; that "it looked as if 
there-was no depression at all, only dirt along there, that is all. 
It is in good, passable condition. There has been * tamping of 
any dirt in that hole or other work to repair it." On — examn- 
ination he testified: "I don't know what the conditions were at the 
time of the accident, but it looks the same to me now as it did in 
May 1924." 

George Warland testified on behalf of appellant that he 
was the street superintendent for appellant; "my attention has never 
been called to any hole or depression or any defect in that side- 
walk, until the time this accident occurred. My attention was not 
called to it until the spring of 1924, I would say in the month of 
April. I then made an inspection of the walk; found a slight de- 
pression at the south side of the walk." : 

It will be observed that none of appellant's witnesses 
undertook to testify with reference to the condition of said hole 
or depression as it existed on January 22, but the examinations they 
made were in April or May, some three or four months after the acci- 
dent. There being no serious conflict in the. evidence, except with 
reference to the depth of said hole or depression, we would not be 
warranted in holding that the manifest weight of the evidence was to 
the effect that the sidewalk in question was in a reasonably safe 
condition for the travel of pedestrians. It was a question of fact 
for the jury as to whether or not the sidewalk at the place in ques- 


tion was in a reasonably safe condition. 
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City of Galesburg v. Higley, 61 Ill. 287-290; City of Pana v. Taylor, 
56 App. 60-64; City of Chicago v. Sullivan, 139 App. 675-679; Maxey 
v. City of EB. St. Louis, 158 App. 627-630; McComb v. Chicago, 183 
App. 243-245; Miranda v. Collinsville, 206 App. 166; Loyd v. City 
of E. St. Louis, 235 App. 353. 

; Counsel for appellant, as we understand, does not 
seriously contend that appellee was not in the exercise of due care 
for her own safety just prior to and at the time of said injury. 
Appellee specifically testified that she was using care just prior 
to sci at said time; that the hole or depression was filled with 
water, that she slipped on the walk just at the edge of the depres- 
sion and as a result thereof her foot slid into and was caught in the 
depression and her ankle was thereby broken. The testimony of 
appellee is to the effect that the hole or depression in said side- 
walk was filled with water, so that it would not be apparent to a 
person passing along the same in the exercise of ordinary care. 
Taken as true, with all reasonable intendments to be drawn there- 
from the evidence on behalf of appellee tended to prove her cause of 
action. The court therefore did not err in overruling appellant's 
motions to exclude the evidence and direct a verdict in its favor. 

We are also of the opinion and hold that the verdict of 
the jury on the question of the due care of appellee, and on the 
question of the negligence of appellant, is not against the manifest 
weight of the evidence, and the court did not err in overruling the 
motion for a new trial. Lusk v. Throop, 189 Ill. 127-132; Roloff v. 
Iuer Bros. Packing Co., 263 111.1520158; Doak v. Rhoads, 188 App. 
88-89; Atlas Floor Co., v. Kesmer, 192 App. 458. 

It is contended by counsel for appellant that there is 
nothing in the record tending to prove that the accident in question 
was the proximate result of the city's failure to repair the defect 
in said sidewalk. Unless the evidence is such that a court can say 
as a matter of law that it was not the proximate esau of appellee's 


injury, it would be a question for the jury. Landgraf v. Kuh, 188 


> 
>, 


Ge 





















ae * he 


enna -y seat 30 wig! baa ia —— 
td are ach @8r — wea 
WE oganha athe — — 


oxse evb to satorexe eft at tom cow — — 
Wiet Bite Bo enté edt’ #5" bie’ of wo Hiatal, eke s 
—— ‘tent’ om antes naw ode taitt bolti¢aed 4 tapitieogs 66 
‘didtw BefEtt sw molesenqed x6 ‘tot tae te tg gL 
-vorgqod cud to onhs ort te tent tlaw eff m0 vn a 
ott AE dene’ see vax ceith “Site bcd Hei Sink bbe? b Oe De mg 
Yn eueatiekd dad Seboee Giieeks She each eer bee pages ie 
~ohte bise at aotscbagah to eféd odd dadt doorte oat Ot af | 
s ot trotecqa of tom Sindw SI tert o8 tot ew dtiw boftit'é * | 
bbs cram’ 20 iisded’ a a aS aot giteeag a | —J 
-orodt sword of ot etrombaotat efdanoanct tis’ atiw , ‘ oe * * tai - : 

to senses «sit ovone of Behned seflegga to ‘tiedod ko eonsbtye ond : 
a'tostlieggs urifvateve ci cae toms bib orotetedé doo eat’ s) 
sTOvST OvL at tobbesv a to6xks ins ootebive ond obatexs ot 
to tofiuet ext feat Sfod Das notmiqe ont ‘to coals 4 + 
ont mo Dee ,eeffLoggs to otse enh ont “to ‘mo td eam eid Bo 0 it ta : 
testicam ost dentena ton at tnatloggs To comoal igen ‘oat “to nottsenp ? 
oft anitlevtevo at tes ton 68h tron ad Sra souebiye ont } 30 daetow 4 
-¥ XTofLoR {SOL-TkI . LIT esr <goozet * Kabat won 8 xt a 
qqd 88L .ebaons .v Zeer 8erener. fit Bde", .09 ge * | ¥ 
68 .qGA SOL ytomeek 7 +720 ) eooft eattA ie 4 

et stodt tant taelieqqe tet Lesko ww bebaotroo et ra te? — ‘ 
dotteery mt taepisoe end tadt évong OF gabbaed Booed ene at 5 ste as § q 
towreh of? “«hages oF ewiEdet —*8 att to tween sy: —* 


— 







4 
ey 





Ill. 484-492; Schultz v. Ericsson Co., 264 Ill. 156-167; Stone v. 
Donk Bros., 199 App. 64-71. 

Counsel for appellant in their reply brief attempt in 
effect to raise the question of a variance between the allegations 


of appellee's declaration and the proof. The question #f variance 





was not raised on the trial of said cause by objection to the 
1 evidence or on motion to exclude the same. Neither was the question 
of variance specifically pointed out in the motion for a new trial. 
This being the state of the record, appellant is not in a position 
to raise the question at this time. Lake Shore & M. S. Ry. Co. v. 
--—s- Ward, 135 I11.511-516; Richelieu Hotel Co. v. Military Encampment 
Gow, 140 Ill. 248-259; Libby, McNeill & Libby v. Scherman, 146 
Tll. 540-549; City of Chicago v. Seben, 165 Ill. 571-376; Chicago 
& N. W. Ry. Co. v. Gillison, 173 Ill, 264-270; Zellers v. White, 
208 Ill. 518-523; City of Chicago v. Bork, 227 I1l. 60-62; 
Flanagan v. Walls Bros. Co., 237 Ill. 82-87; 21 R. C. Ie p. 605, 
sec. 149. 
In Libby, McNeill & Libby v. Scherman, supra, the court 
: at page 549 says: 
"It is true that one of the grounds assigned by the 
defendant in its motion for new trial was in these words: 'There is 
a variance between the declaration and the proof," but even there 
the variance was not pointed out. This was not sufficient. It was 
not incumbent upon the trial judge upon such challenge to grope 
through the record in an endeavor to discover a variance, but it 
was the duty of the defendant's counsel, if one existed, to point 
it out and call attention to it specifically, and having failed so 
to do, he must be deemed to have waived the objection." 
The evidence in the record does not support the allegea- 
tions of the second count of appellee's declaration, but we are 
of the opinion and hold that, the question of variance not having 


been raised in the trial court, the verdict is sustainable on either 
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the first or third counts of said declaration. 
Finding no reversible error in the record, the judgment 


of the trial court will be affirmed. 


Judgment affirmed. 
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BE IT REMEMBERED, that afterwards, to-wit: On 


DEG 22 jo) the opinion of the Court was filed in the 


Clerk's office of said Court, in the words and figures 


following, to-wit: 
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7683 
Wade A. Abbott, 
Appellee, Appeal from Circuit Court 
of Kankakee County 

Ve 

EB. N. Betourne Bus Line 
A Corporation, 
Appellant, 
Jones, J. 

This is an appeal from a judgment for $915 in favor of 
appellee, Wade A. Abbott, and against appellant, E. N. Betourne 
Bus Line, a corporation, in an action on the case to recover for 
injuries which appellee received in an automobile collision. ‘The 
collision occurred on September 7, 1925 on a neat known as the 
East Court Street Road, leading from Kankakee east to state high- 
way No. 1. Appellant was operating a motor bus line and one of 
its busses was proceeding east from Kankakee on the above mentioned 
road. Appellee and his family were following the bus on the high- 
way in a Ford sedan. ‘The road crosses the Kankakee River; and 
200 or 500 feet beyond the highway bridge over the river is a 
summer~resort park known as the "Avon", A cinder road leads from 
the highway to the park entrance. ‘he ground in the park is about 
six feet lower than the level of the road. ‘the shoulder on each 
side of the roadway in front of the park is from four to six feet 
wide and consists of sand covered with sod. ‘lo the south of the 
shoulder there is a ditch about five or six feet wide, the sides 
of which are not shored or braced. On the morning in question 
the weather was misty; it had been raining and the evidence tends 
to show the pavement was moré or less slippery. 

The bus was used for carrying passengers and was about 
twenty-one feet long and eighty inches wide, equipped with pneu- 
matic tires. It also had a stop light which was connected with 
the foot brake and with the elutch, but was not connected with 
the emergency brake. Appellant claims that the bus was running 


at a speed of twenty to twenty-two miles an hour, and came to a 
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' gradual stop at a point from fifty to one hundred fifty feet 


east of the entrance to the Avon park, Appellee claims he was 
going about 20 miles an hour and that the bus stopped suddenly; 
that he attempted to stop his ear but it skidded, and in order 
to avoid striking the bus, he turned his car to the heft to go 
around it; that a car coming from the opposite direction reached 
the bus at about the same time; that while he was attempting to 
go around the bus, the rear end of his car collided with the 

bus and the front end of his car was struck by the car coming 
from the east. It is further claimed by appellee, and he so 
testified, that the left wheels of the bus at the time it stopped 
were from eight inches to a foot north of the center line of the 
highway. Appellee's testimony that the bus stopped suddenly was 
corroborated by one or two other witnesses. On the other hand 
the operator of the bus and a number of the passengers testi- 
fied that the bus did not come to a sudden stop but stopped 
gradually and that all its wheels were south of the center line 
of the pavement. The facts in the case were in dispute and 
should have been fairly submitted to the jury. 

During the trial of this cause, A. G. Garrison was 
called by appellee and testified that he witnessed the collision 
and had given a Mr. Rutherford a written statement in reference 
to it. He was cross examined as to what he had told Rutherford 
and on redirect examination, counsel for appellee asked him what 
Rutherford had said. The witness replied "He told me he repre- 
sented some insurance company: I forget which." Thereupon 
appellant's counsel made an objection and moved to withdraw a 
juror. The motion was argued out of the presence of the jury 
and denied by the court. The jury was returned into open court 
and appellee's counsel again asked the witness what Rutherford 
gaid to him and the witness stated, "He just said he would like 


to have a statement of that accident. He represented some in- 
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surance company. I forget the name of that." Appellant's 
objection and motion to withdraw a juror were again made and 
the motion denied, after which appellee's counsel said to the 
witness "Go ahead, what else?" The witness again replied, "He 
said he represented the insurance company and he would like to 
have a statement of that accident that he understood I witnessed." 
fhe witness, Clarence Savoie, was cross examined by 
counsel for appellee and was asked when he next thought about 
the Collision after its occurrence, He replied, "I guess when 
the insurance fellows come and asked me about a statement about 
the accident." Appellant's motion was again made and over-ruled. 
No instruction was given by the court or asked by appellant. 
directing the jury to disregard the statement with reference to 
Rutherford's being connected with an insurance company, or of 
the statement of the witness, Savoie. Neither was the jury ad- 
monished orally by the court to disregard such statements. After 
the court had refused to withdraw i‘ juror and order a mistrial, 
it was the duty of counsel for appellant to tender the court a 
written instruction to the jury to disregard the testimony com- 
plained of. We do not hold that the giving of such an instruction 
would in every case remove tha error committed or cure the injury 
done. We can conceive of cases where mere reference to the fact 
that a party is protected by insurance should not be deemed re- 
versible error, and where an instruction admonishing the jury to 
disregard such fact would be sufficient to prevent injurious re- 
sults. But this is not such a case. Here the facts were sharply 
contested and we are unable to say what the verdict would have 
been in the absence of a suggestion wrongfully lodged in the 
minds of the jurors that defendant was protected by an insurance 
company, Although as a matter of good practice, counsel for 
appellant should have tendered an instruction to disregard the 


testimony in question, still, there would have been no need of 
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an instruction if the court had granted the motion to with- 
draw a juror and had continued the cause. In refusing to 
grant the motion we think the trial court erred. (McCarthy 
v. Spring Valley Caal Co. 242 Ill. 473; Bishop v. Chicago 
Junction Ry. 289 id. 63; Ruwisch v. Knoebel 235 Ill. App. 526; 
Turner v. Lovington Coal Co. 156 id. 60.) 

Counsel for appellee claims that there were three 
parties davelved. in the collision, to-wit: appellee, appellant, 
and Norman Hagel, owner of the car which came from the east, 
and that it does not appear whether the agent of the insurance 
company was representing appellant, appellee, or Hagel. Hagel 
was not a party to this litigation and we are of the opinion, 
from an examination of the record, that the probable effect 
ee ine testimony complained of was to impress the jury with 
the belief that appellant was protected by liability insurance. 
Counsel for appellee further claims that Garrison had testified 
to a part of a conversation with Rutherford and that it was 
competent for appellee to draw out the entire conversation. He 
asserts that the statement of Garrison was a surprise to him 
and that he did not even suspect an insurance agené had inter- 
viewed Garrison. We give full credit to such assertion, but 
it can furnish no exeuse for apparent willingness to elicit 
repetitions of such testimony over the objection of appellant's 
counsel. . 

The only instruction given on behalf of appellee had 
to do with the section of the statute relating to the sudden 
stopping or slowing down of a motor vehicle without first sig- 
nalling with outstretched arm or otherwise to those following 
closely in the rear. We have examined it and while not careful- 
ly drawn, it contains no reversible error. As this cause must be 
remanded for another trial, it is unnecessary to express an 


opinion as to the other matters complained of by appellant. 
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For the reasons above set forth, the judgment of 
the circuit court is reversed and the cause remanded. 


Reversed and remanded. 
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SECOND DISTRICT 


STATE OF ILLINOIS, | 

i. I, JUSTUS I. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 
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Truman Adelbert Abbott, 

Appellant, 

Appeal from the Circuit Court 
Ve 
of McHenry County. 

Samuel Wilson, et al, 

Appellees, 


Jones Jd, 


This is an appeal by Truman Adelbert Abbott from a 
decree of the circuit court of MeHenry County; ‘the facts in- 
volved are very voluminous, ‘fhe original transaction which 
forms the basis of this proceeding took place in 1915. Ap- 
pellant was then the owner of a farm in McHenry County. He 
conveyed it by warranty deed to J. H. Marks, who executed two 
promissory notes payable to himself and delivered them to 
Abbott, One of the notes was for $12,000 and the other for 
$8,000; both were due ten years after March 1, 1914 and were 
endorsed as follows:- "Pay to the order of IT, A. Abbott--J. I. 
Marks." Each note recited that it was secured by a trust deed 
to Fremont Hoy, trustee. ‘To secure the payment of the notes 
and their attached interest coupons, Marks and his wife, ex- 
ecuted and delivered a trust deed covering said lands to Fremont 
Hoy, as trustee. Abbott and Hoy were well acquainted with each 
other, Hoy was a banker in the City of Woodstock, ‘the interest 
on the notes was collected through his bank. Subsequently Hoy 
and his son, Clarence, started a private bank in the city of 
McHenry in the same county. Abbott continued to do business 
with Fremont Hoy at the bank in McHenry and had a safety-box 
there in which he placed his securities. When the interest 
coupons matured, he cut them off and left them with the McHenry 
Bank for collection. When they were collected they were credited 
to Abbott's account. 

About the year 1920 Marks sold the farm to his son- 
in-law. Abbott conferred with Hoy regarding his securities 


and the evidence is somewhat conflicting as to what took place 
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between Hoy and Abbott. Hoy testified that Abbott requested 
him to buy the sedurities but he refused to do so because of 
the lack of sufficient money; that Abbott then suggested that 
Hoy's bank make the purchase; that Hoy declined this propo- 
Sition because the bank was about to be reorganized and the 
total of the notes would be more than the bank would be author- 
ized to loan to any individual; and that Abbott then said that 
he (Abbott) would transfer the securities to Hoy, if Hoy would 
give him his note therefor which could be paid as the latter 
collected the money on the Marks notes. Thereupon on August 20, 
1920 the following contract was entered into between Abbott and 
Hoy: "This agreement witnesseth that whereas T, A. Abbott of 
the Village of Ringwood, McHenry County, Illinois, has this day 
sold, assigned and delivered to Fremont Hoy of the city of Wood- 
stock, County of McHenry and State of Illinois for the price and 
consideration of Twenty Thousand Four Hundred Fifty Five and 
60/100 Dollars, which is the present worth for both principal 
and interest of a certain Trust Deed together with two notes, 
one of which is for, sam of Twelve Thousand ($12,000), and the 
other for the sum of Hight Thousand ($8,000) Dollars, both of 
which notes are secured by said Trust Deed, with a priority 
ereated in favor of said note in the sum of Twelve Thousand 
($12,000) Dollars, said Trust Deed being a first lien upon a 
farm sold by the said T. A. Abbott to one J. H. Marks, which 
farm consists of about Three Hundred Seventy Five (375) acres 
»Of land in the Townships of McHenry and Greenwood, McHenry 
County, Illinois. | 

"Said sale, assignment and delivery of said securities 
is with the intent to actually and in fact convey to said Fre- 
mont Hoy full and complete authority to enforce all of the terms 
and conditions of said Trust Deed and notes as fully as could 


be done by the said T. A. Abbott. 
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"It is hereby agreed that the settlement by the said 
Fremont Hoy shall be made in the manner and at the times here- 
after stated, viz: When any interest payments evidenced by 
said securities @all due and are paid, such amount shall be im- 
mediately paid over to the said T. A. Abbott; that when the 
principal of either or both of said notes falls due and is paid, 
such amounts or any portion thereof which may be paid upon them 
from time to. time shall be paid over to said '!'. A. Abbott, less, 
however, any necessary expenses including attorney's fees and 
court costs that said Fremont Hoy may find it necessary to in- 
cur or expend in connection therewith. It is expressly under- 
stood that certain irregularities are found to exist in the 
securities above mentioned. This agreement shall extend to 
and be binding upon the heirs, executors, administrators, 
* * * * * of poth parties hereto." 
On September 30, 1920, Fremont Hoy sold the notes to 
appellees, Samuel Wilson and his son Clifford Wilson. Samuel 
Wilson purchased the $12,000 note and Clifford Wilson the 
$8,000 note. At the time, these securities were purchased by 
the Wilsons, the principal notes and the coupon notes had been 
endorsed by Abbott in such form as to pass title by delivery 
and the record discloses that Hoy told Samuel Wilson that he 
had purchased them. There is no evidence in the record that 
either of appellees ever saw the assignment contract above set 
out or had any knowledge of its existence. Subsequent to the 
assignment, the Wilsons collected all interest which was paid 
on the notes. In the Spring of 1921, Maude Clark, a daughter 
of Abbott, came to Hoy and said that she had heard her father 
was going to be married and reyuested Hoy to do what he could 
to have him turn over some of his property to her and her 
children before he was married. Hoy declined to take the 


matter up with Abbott unless the latter approached him on the 


subject. A little later Abbott came to Hoy and stated he was 
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going to be married the next day and desired to make a will so 
that he could give some property to his daughters. Hoy told 
Abbott the marriage would invalidate the will and none was 

drawn. On the same day Abbott made an assignment to his — 
of an undivided three-fifths interest under the said above men- 
tioned agreement between him and Hoy, and also made an assign- 
ment of his remaining two-fifths interest under said agreement 

to his grandchildren, the children of his said daughter. ‘these 
assignments were delivered to the daughter that evening. 

On May lst, 1923, V. S. Lumley, then state's attorney 
of McHenry County, filed a bill on behalf of Abbott against 
Samuel Wilson and J. HM. Marks. Clifford Wilson was not made 
aparty. By this bill, Abbott sought to have the notes and 
trust deeds impounded and Samuel Wilson restrained from trans- 
ferring them. The bill alleged that Abbott had never transfer- 
red the securities to anyone; that they had been obtained from 
him by Fremont Hoy through fraud and trickery; and that Samuel 
Wilson was in fraudulent collusion with Hoy. Wilson answered 
the bill denying any wrongdoing and alleging that the securities 
were purchased from Fremont Hoy for full value and in due 
course. During the May term, 1923, of the circuit court of 
MeHenry County, Fremont Hoy and his son, Clarence, were in-' 
dicted for the confidence game, the charge being based upon 
the claim of Abbott. C. P. Barnes, as solicitor for Samuel 
Wilson, filed an answer to Abbott's bill of complaint. In 
November 1925, Lumley, Abbott's solicitor and also state's 
attorney, in charge of the criminal proceedings against the 
Hoys, was paid $150 by Wilson's said solicitor and dismissed 
Abbott's bill of complaint. ‘The Hoys were tried, (a second 
indictment having been returned against them to take the place 
of the former one), convicted of theconfidence game, and sen- 
tenced to the penitentiary. 

After the Hoys had been convicted and placed in 


prison, a number of facts concerning this whole matter was 
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called to the attention of the presiding Judge of the McHenry 
County Circuit Court. Among them was a certain letter of 
October 20th, 1925, from the said C. P. Barnes to W. L. Pearce, 
an attorney for the Hoys in the criminal case, This letter 
stated that the writer, Barnes, knew from the facts he had "dug 
up" that it would be impossible for the State to convict the 
Hoys and expressed a willingness to render aid to the attorneys 
for the Hoys, if he could obtain the hearty cooperation of the 
Hoys and their attorneys in the chancery proceedings against 
Wilson, ‘The presiding Judge was also apprised of the payment 
of $150 to Lumley and of his dismissal of Abbott's suit against 
Wilson, He also learned that Samuel Wilson had paid $2800 as 
fees to his solicitors, In view of the matters thus presented, 
the court was evidently of the belief that Abbott may have been 
cheated out of his securities and wrongfully deprived of an 
opportunity to obtain redress in the courts. Accordingly the 
court on its own motion vacated and set aside the order dis- 
missing Abbott's suit and reinstated the cause upon the docket. 

Barnes, by letter, protested against the court's 
action in this behalf and shortly thereafter notified the 
Wilsong that he would no longer appear for them in the suit. 

In this acute situation the court appointed Judge k. K. Welch 
as amicus curiae with power to do whatever might be necessary 
to fully protect the rights of each of the parties to the cause. 
Judge Welch accepted the appointment and subsequently made a 
written report in which he found that Abbott had been defrauded 
by Fremont Hoy and that no title to the securities passed to 
Hoy. 

It appears that the Wilsons, during all this time, 
believed Abbott had told the truth on the trial of the criminal 
ease, and because of that belief they entered into a contraet 
and stipulation for a dismissal of Abbott's suit and a compro- 
mise of their claims to the securities in question. Under the 
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compromise agreement they agreed to accept less than $5,000. 
The only parties to the contract of settlement and stipulation 
were Abbott, Samuel Wilson and Clifford Wilson. Neither Maude 
Clark, her children, nor the guardian for those who were minors 
were parties to it. In order to protect the security and to pro- 
ceed to the collection of the indebtedness and in the interest 
of all parties concerned, a receiver was appointed by the court 
to take over the securities, He instituted foreclosure proceedings 
and obtained a decree for foreclosure and sale. A portion of the 
decree was later modified by agreement of the parties. 

After the settlement stipulation was entered into and 
Abbott's suit had been dismissed, the Wilsons came into possession 
of information which convinced them that the testimony given by 
Abbott on the trial of the criminal case against the Hoys and his 
statements to the Wilsons concerning his transactions with Fremont 
Hoy were wilfully and knowingly false. Samuel Wilson then filed 
a bill of review and cross bill, in which he alleged that he had ~ 
been induced to enter into the settlement agreement through 
the deceit and misrepresentations of Abbott; that Abbott had 
knowingly and for a good consideration transferred saié securi- 
ties to Fremont Hoy, and that Hoy's transfer of the same to the 
Wilsons was valid. He prayed that the settlement agreement be 
cancelled and held to be void. Abbott filed an answer denying 
the said allegations. Upoh a hearing, the court entered a 
decree finding that Abbott's original bill against Wilson 
is without equity and should be dismissed; that the matters 
set up in Wilson's answer and cross bill, as above mentioned, 
have been proven and are true; that the Wilsons had valid 
title to said notes and trust deed and that they are —— 
to the net proceeds in the hands of the receiver arising from 
a redemption which had been made of the mortgaged premises. 
The decretal order followed the findings and from this decree 


an appeal is prosecuted. 
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We have examined the record and we agree with the 
: Haataee of fact as made by the chancellor. The above statement 
can leave no doubt of the court's right and duty to set aside 
the dismissal order and to reinstate the cause, The order modi- 
fying the decree of foreclosure and expunging certain matters 
from that decree was entered by and with the consent of all 
the parties including appellant and he has no right to object 
to it now. 
The decree is correct in ordering a cancellation of 
the settlement agreement. The Wilsons were misled by Abbott 
in entering into it and acted under an honest belief that Hoy 
had defrauded Abbott and had obtained the securities by means 
of the confidence game. The alleged compromise was a result 
of Abbott's fraud and can avail him nothing. 
It is claimed that appellees were not holders in 
due course because they had notice that Hoy was trustee in the 
trust deed given to secure the notes in question. Numerous 
authorities are cited in support of the proposition that 
parties dealing with a trustee must take notiee of all the 
_-vights of the cestui qui trust. Such is undoubtedly the law. 
But in this case, Hoy's trusteeship was terminated by the 
4 of Abbott in assigning the securities to Hoy on August 
20, 1920 and the rules of law here sought to be invoked has 
no application. The notes were made by Marks to his own order, 
endorsed by him to Abbott, and then endorsed by Abbott in blank. 
Hoy was not claiming to be the trustee for Abbott. He elaimed ; 
to be the purchaser and owner of notes. Abbott had endorsed 
them and had clothed Hoy with every indicia of ownership. He 
who takes negotiable paper before due for a valuable considera- 
tion without knowledge of any defect in the paper and in good 
faith, holds it by title valid against the world, Suspicion 
of defect of title or knowledge of circumstances, which would” 


excite such suspicion in the mind of a prudent man, or gross 
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negligence on the part of the taker at the time of the trans- 
fer will not defeat his title. That result can only be produced 
by bad faith on his part, (Mann v. Merchant's Loan & Trust Co, 
100 Ill, App. 224; Bemis v, Horner 165 Ill. 347; Kavanagh v. 
Bank of America 259 id. 404; Section 56 of the Negotiable 
Instruments Act.) Negotiable instruments endorsed in blank 

pass by mere delivery and when such paper is offered for sale, ‘ 
the person taking or purchasing it is not bound to inquire 

as to the title of the holder, unless he has notice or knowledge 
of facts which on inguiry would.lead to notice of defect in the 
title, and such notice or knowledge must be of that character 
which if not observed would furnish the foundation for the 

charge of bad faith on the part of the purchaser, (Morris, 
executrix, v. Preston 93 Ill, 215; Mann v. Merchants Loan & 

Trust Company, supra; Bippus v. Vail 230 Ill. App. 636.) 

It is claimed that under the provisions of the 
Negotiable Instruments Act the title of Hoy to the securities 
was defective and that the burden is on the Wilsons, as holders, 
to prove that they acquired title in due course. Section 52 
of the Negotiable — Act defines a holder in due 
course as a holder who has taken the instrument under the follow- 
) ing conditions: (1), that the instrument is complete and regular 
upon its face, (2) that he became the holder of it before it 
was over due and without notice that it had been previously 
dishonored, if such was the fact, (3) that he took it in good 
faith and for value, and (4) that at the ‘ine it was negotiated 
to him he had no notice of any infirmity in the instrument or 
defect in the title of the person negotiating it, We thing the 
evidence shows conclusively that appellees were holders in due 
course of the instruments in question and that at the time they 
bought the notes all the essentials mentioned in Section 52 of 


the Negotiable Instruments Act were present. Whatever the relations 


may, have been between Abbott and Hoy, there was nothing about the 
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instruments to indicate there was any defect in Hoy's title. If 
one of two innocent persons must suffer a loss, he who contributes 
to it or enables another to commit a wrong must bear it. (Gavagan 
v. Bryant 85 Ill. 376; Cold Storage Co. v. Bankers’ National Bank 
176 id. 260.) 
The chancellor did not err in appointing the present 
state's attorney of McHenry County to represent Samuel Wilson, 
without fee or reward. It is urged that Judge Welch, amicus curiae 
in this sans became the partisan representative of the Wilsons 
during the hearing of the ease. The criticism is not warranted, 
The record shows that when he filed his report, he was of the 
Opinion that Abbott had been wronged. Later he learned of Abbott's 
duplicity and took the onby course open to hin, He advised the 
court of his error and used his efforts tc see that the Wilsons 
received that justice which belonged to them. 

fhe issue is clearly defined ana the only question about 
Which this court is concerned is whether the Wilsons or Abbott is 
entitled to the proceeds of the notes in question. Whatever may 
be said relative to the dealings between Abbott and Hoy, Abbott 
Placed the power in the hands of Hoy to pass a good title to the 
Securities in question, The notes were negotiable and under the 
law the Wilsons took good title to them. In the trial of the Hoys 
on the criminal charge, Abbott testified that he had never endorsed 
the netes or executed the assignment contract. At other times he 
‘admitted he had done so, and the record in this ease shows that he 
did both understandingly. Little credence can be given to his 
testimony. 

We find no substantial error in the record. ‘The decree 


of the chancellor is correct and it is accordingly affirmed. 
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Decree affirmed. 
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STATE OF ILLINOIS, \ 

SECOND DISTRICT fe I, JUSTUS L.. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 


In Testimony Whereof, I hereunto set my hand and affix the seal ot 
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on. NORMAN L. JONES, Justice. 
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JUSTUS L. JOHNSON, Clerk. 
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BE IT REMEMBERED, that afterwards, to-wit: On 
DEC 22 4997 the opinion of the Court was filed in the 
Clerk's office of said Court, in the words and figures 


following, to-wit: 
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Harold Shear, Appellee, 
Appeal from the Circuit Court 
ve of Kankakee County. 


Illinois Central Railroad Company, 
Appellant, 


Jones J: 

Harold Shear, appellee, recovered a judgment against 
the Illinois Central Railroad Company, appellant, for $1800, 
on account of personal injuries rec#ived by him through the 
alleged negligence of the appellant. ‘there is but one count 
in the declaration, ‘he facts relied upon for recovery in this 
case are the same as in Corlett v. Illinois Uentral Railroad 
Company, 241 Ill. App. 124. The main difference between these 
cases is that Corlett was the driver of the car at the time of 
the accident while Shwar was riding in the car at the invitation 
of Corlett, After the Corlett case was decided in this court, 
—9 for certiorari was filed in the Supreme Court. The 
petition was denied; therefore the judgment of this court in 
that case is final. 

The trial court gave only one instruction on behalf 
of appellee. It told the jury "If you believe from the evidence 
that the plaintiff was the guest in the automobile of Robert 
Corlett at the time of the accident, at the invitation of said 
Robert Corlett and that he was without any authority to direct 
or in any manner control the conduct of the driver of the auto- 
mobile, and if you further believe from the evidence that just 
before and at the time of the accident the plaintiff was in the 
exercise of ordinary care for his own safety, then the negligence 
of the driver of the automobile, if any, could not be chargeable 
to the plaintiff." Appellant insists the giving of this instruction 
was reversible error and relies upon Opp v. Pryor 294 Ill. 538. 


In that case the giving of a similar instruetion was held to be 


reversible error because the plaintiff stated that she did not pay 
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any attention, but depended and relied entirely upon the compe- 
tency of the driver of the car. She had signed a statement de- 
Claring she did not know at the time of the accident that there 
was a train approaching; that she considered the driver of the 
car thoroughly competent and relied entirely upon her; and that 
as she approached the crossing she did not make an effort to look 
or listen for trains, On the trial she said she did not remen- 
ber anything about the collision, but admitted that she left 
the driving and management of the automobile entirely to the 
— did nothing herself in connection with it, It ap- 
peared on that case that the plaintiff sat at the right of the 
driver on the front seat and had an equal opportunity with the 
driver to obsérve danger from the approach of a train. In the 
exercise of ordinary care for her own safety, it was no less 
her duty than that of the driver to observe danger and if in 
the exercise of that duty she did observe danger, then it be- 
came her duty to warn the driver, In view of the evidence in 
that case, the court held the instruction was wrong. 

In this ease the uncontradicted testimony tends to 
show that appellee did not know appellant had made an excava- 
‘tion across the highway where the accident occurred; that 
while he knew appellant's railroad track and the interurban 
track ran north and south across the highway at some point, 
he did not know where they crossed the highway and did not 
know they were approaching that point; that he was sitting on 
the right hand side in the rear seat of the automobile; that 
the ear was travelling about twenty miles an hour; and that 
he was watching the highway looking straight ahead and ob- 
served nothing to warn him they were approaching a railroad 
crossing. There is nothing in this record to show that ap- 
pdllee was negligent in any way, but the weight of the evidence 


discloses that he was in the exercise of due care for his own 


safety. The instruction in this case is not subject to the 
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objections made to the instruction condemned in Q@pp v. Pryor, 
supra. 

The declaration charged that the defendant did not 
maintain a barrier of any kind or nature to prevent an auto- 
mobile while being driven along said public highway from 
plunging off of it and into the excavation. The evidence show- 
ed that a fence was there but that it was out of repsir. Ap- 
pellant asked the court to instruct the jury that unless the 
| plaintiff proved by a preponderance of the evidence that there 
was no fence of any kind or nature east of the excavation, they 
should find the defendant not guilty. ‘There was no variance 
between the charge of the declaration and the proof. MThis 
claim of varianee was made and settled adversely to appellant's 
contention in the Corlett case. The refusal of the instruction 
was not error, Defendant's instructions 5 and 11 properly 
presented the law with reference to the existence of a barrier. 

Counsel for appellee is charged with having made im- 
proper remarks in his argument before the jury. An examination 
of the record shows that no objection was made to any part of 
the argument either by the attorney for appellant or by the 
court. Alleged improper argument is not assignable for error, 
unless objection is made at the time of the argument. If no 
such objection is made and exception preserved, it will not be 
considered in this court. (Illinois Central Railroad Co. v. 
Cole 165 Ill. 554; Brant v. C. & A. RR. Co. 294 id. 606; 
Quincey Gas and Electric Co. v. Baumann 205 id. 295.) Counsel 
is also charged with improper conduct during the examination 
of witnesses, to which objections were made and sustained by the 
court. The jury was instructed in each instance to disregard 
the matters complained of. While the conduct of appellee's 
counsel in that particular was improper, it was not calculated 
to prejudice the rights of appellant and we think that if such 


conduct had not occurred, the verdict would have been the same. 
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J In our judgment the damages are not excessive as 
urged by appellant. The case of Corlett v. Illinois Central 
Railroad Company, supra, is decisive of all the other assign- 
ments of error herein. We believe the judgment of the cir- 


cuit court was right and it is accordingly affirmed. 


Judgment affirmed. 
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SECOND DISTRICT 


STATE OF ILLINOIS, | 
ine I, JUSTUS I. JOHNSON, Clerk of the Appellate Court, in 
and for said Second District of the State of Illinois, and the keeper of the Records and Seal thereof, 
do hereby certify that the foregoing is a true copy of the opinion of the said Appellate Court in the above 
entitled cause, of record in my office. 
In Testimony Whereof, I hereunto set my hand and affix the seal ot 
said Appellate Court, at Ottawa, this __day of 





in the year of our Lord one thousand 





nine hundred and twenty- 
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Gen. No. 8025 Agenda 13. 
OCTOBER TERM, 1926. 
Lineoln Park Coal and Brick Co., Plaintiffs in Error. 
VS. 
Wabash Railway Company, Defendant in Error. 
Error to the Cireuit Court of Sangamon County. 
PER CURIAM: 

The action was one in subrogation, arising out of 
liability under the Workmen’s Compensation Act. 
Charles T. Hale, an employe of plaintiff, was killed 
while in the course of his employment by being thrown 
from a coal car by the action of servants of the de- 
fendant while switching ears in its yards. An award 
to his widow was made by the Industrial Commission 
in the sum of $3199.04, and is being paid by the plain- 
tiff. It brought suit under the statute to recover the 
amount of the award. The cause was tried by a jury 
which found for the defendant. A motion for new 
trial having been denied, and judgment rendered, 
plaintiff brings the record to this court by writ of 
error. 

Plaintiff in error is and was at the time the cause 
of action arose, engaged in the mining of coal. Its 
mine is not located on a railroad, and its coal was 
hauled by teams to be loaded into cars of defendant 
in error. Charles T. Hale was an employee of plain- 
tiff and was in charge of the loading of coal from 
wagons into coal cars on defendant’s switch track des- 
ignated as No. 4. There were five tracks switching off 
defendant’s main line near Jackson street. Two of 
these known as No. 2 and No. 4 extend north across 
Capitol Avenue, the others stopping there. On the 
ocasion of the injury, the coal wagons of plaintiff 
came on Capitol Avenue, turning south along the east 
side of No. 4 and west of No. 3. A loaded coal car and 
one partially loaded were on No. 4. 
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Hale walked to Jackson street and saw Shadow, 
the man in charge of defendant’s switching operations 
and asked him if he had any ears for him. Shadow 
told him there were two empty cars on the cut which 
was then about half a block South of Jackson street 
and then coming in on track 4. Hale told him that he 
had one loaded ear to take out, and was told by Shad- 
ow the cars were coming right away and to get his 
teams away. The two cars were ‘‘kicked in“ on track 
4, stopping six or eight feet from the partially loaded 
_ ear on which Hale was working. The engine was de- 
tached from the two empties, and Shadow left them 
and with the engine ‘‘kicked’’ another car, on which 
he was riding, onto track 2. The engine was detached 
and taken back and several cars were pushed onto the 
track and the two empty cars recently run onto track 
4 were ‘‘shoved’’ against the partially loaded car 
which Hale was working in and he was thrown by the 
impact under the car and his leg was cut off, from 
which he died while being taken to the hospital. No 
one was on the ‘“‘leading ecar’’ that struck the one on 
which Hale was working. 

Shadow says that as he was on the car shoved in 
on No. 2 ‘‘I hollered look out boys they are coming. ’’ 
About that time he climbed down from the car and 
started back ‘‘towards the rest of them.’’ It was a 
minute or a minute and a half after he ‘‘hollered’’ that 
the cars bumped. He did not know whether Hale 
heard him. He gave Shadow no signal, and he did not 
know whether Hale even looked. He did not see him 
get up on the car. They did not tell Hale they would 
come back and push forward the ears on track 4 after 
they first put them in. Shadow told him after putting 
the cars in ‘‘we are ready to go,’’ and he said he 
said he couldn’t get at them. ‘‘I told him we were go- 
ing to move them in, then we put the two cars in. I 
didn’t tell him anything further.’’ This information 
was given after the engine had been detached from 
the two empty ears and while it was engaged in other 


work. 
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Defendant in error says the record presents pure- 

ly a question of fact and that the verdict conforms to 
the undisputed facts. We cannot assent to this view 
of the record. A consideration of all of the evidence 
“discloses no disputed question of any fact warranting 
a recovery. The prominent fact is that the car on 
which deceased was working when he was killed, was 
in a place and on a side track set apart for the purpose 
_of loading coal for shipment by plaintiff. It was 
brought from its mine in wagons and loaded onto ears 
furnished by defendant for that purpose at a place 
assigned by it. Deceased was engaged in his employ- 
ment in loading, He was in the car placing coal and 
shaping it in the car for transportation. He was one 
of plaintiff’s agents and servants for that purpose and 
the crew having charge of the cars called for by him 
knew it. He was not a mere licensee, nor engaged in 
crossing the tracks, nor an idler nor a trespasser. De- 
fendant, under the circumstances owed him a specific 
and well defined duty of protection. 

It is well before discussing the principles applicable 
to the undisputed facts to notice the contention of de- 
fendant as indicated by the character of cases relied 
on for affirmance of the judgment. The prominent 
cases are C. M. & St. P. Ry. Co. v. Halsey, 133 Ill. 
248 and C. & N. W. Ry. Co. v. Hatch, 79 id. 137. 
Both were crossing cases and the principle of liability 
differs from that applicable to the situation of Hale in 
this ease as will appear from authorities hereafter 
cited. The principle applicable in such eases is well 
expressed in the following excerpt from the Halsey 
case, quoted and emphasized in the brief of counsel for 
defendant: 


““One who, failing to observe due care, blindly 
walks into danger that the observance of due care 
would have enabled him to avoid, is no less guilty of 
contributory negligence than he who, by the observ- 
ance of due care, could extricate himself from danger 
fails to make any effort for his personal safety, and 
because thereof is injured. ”’ 
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The same principle of responsibility was laid 
down in the Hatch case. It was before the Supreme 
Court for error in the refusal of four instructions of- 
fered by defendant. The second refused instruction 
contained the following clause: 


‘“While it was incumbent upon the railway com- 
pany to run its train on the occasion referred to, and 
to give the required signal by ringing the bell for eigh- 
ty ‘rods before reaching the crossing, it was also the 
duty of the plaintiffs to look out for the approach of 
the train. and to observe all reasonable precautions 
before attempting to cross the railroad track. ’’ 


That rule rests upon the relative rights of the respec- 
tive parties under the particular circumstances. But 
if the parties sustain a different relation their rights, 
duties and obligations vary acordingly. In the ecross- 
ing cases the rights of the parties were the same. 
Their duties were the same—both were bound to ex- 
ercise care in using a dangerous place. 

Duty is the basis of negligence. If no duty exists, 
there can be no negligence. Mammoth v. Worcester 
Cons. Street Ry. 228 Mass. 282. It may grow out of 
relations, as master and servant, carrier and passen- 
ger; or out of a situation as where one is upon the 
premises of another. The duty in the latter condi- 
tion will vary with the circumstances attending the 
situation of the parties. A mere invitee, or one upon 
premises by permission is entitled to demand the exer- 
cise of less care for his protection than one rightfully 
on the premises for business or other lawful purpose. 
But the terms, duty and negligence having an ethical 
tinge and characterizing conduct for practical pur- 
poses are defined and imposed by law, statutory or 
common. 

The imposed duty resting upon defendant and 
controlling this case is defined and applied in C. & N. 
W. Ry. v. Goebel, 119 Ill. 515. In that case Hart was 
engaged in unloading cars of defendant on a side track 
in its yards. He and a number of other teamsters were 
employed whose daily duty was to unload and haul 
coal and other freight from loaded cars standing on 

Page 4 















prin: * nat a toh, ot 
edt aiibaskio sosmeatemnuosio ‘oat 
oy sito to aobtyid eat — eit 

— od banaih of — ai. 

riirthtsis ong and soltoutony att ve natal 
cowering Ltwal sadto te aeoithenad 10% acini ir 

fnvisite as Ritvml sonogihzeg ban wah —— 
swe froltoeny vot foirhine” “quite 
10 wrotwtet: yal we — fos | ROLE 
; —* J ae HS aoa : 
han * — — —— cnet — — * — a , 
4 2D ai heailgaa dan Ivoitftaby ai vin dd aii i 
Wie Ker an badd ol oth GEO Jedeod . v wa. . 
tows) obts a cel tirnliestoh W othe sriinoing nl boxing bbe 

mer vito benned redkio Tes rodeenoee a hers oA abruey wt 

nw! ho Daoten at enw ytrh vlinh soca —— —* ais 
wo atihuete ste boleh ane? tebwiert votlto: ts tone 
b sae - 






the side-track. The unloading was done by them for 
the owners ot the treight and not the company, with 
the company’s knowledge and consent, and in pursu- 
ance of the due course of business at that yard. While 
Hart was loading his wagon with coal, the car upon 
which he was standing was suddenly and violently 
-struck by other cars on the side track, set in motion 
by an engine under the control and direction of the 
company’s servants, causing him to lose his balance 
and fall between the cars on the track where he was 
run over and killed. The track was used chiefly for 
standing loaded cars for the purpose of unloading 
them bv teams. There was judgment for plaintiff be- 
low, affirmed by the Appellate Court, and a further 
appeal took the case to the Supreme Court. 

In that case, as in this defendant relied upon the 
principle of liability in crossing cases citing C. & 

Co. v. Lee, 68 Ill. 579. “The Court by Mr Jus- 

tice Mulkey answered the contention by saying: 

‘““The circumstances of this and that case are 
wholly different, and call for the application of a dif- 
ferent principle.’’ Having made clear the distinction 
he laid down the principle applicable to the case then 
before the court (524): 


‘When a railroad company puts loaded cars upon 
a side track for the purpose of being unloaded by the 
owners of the freight, and such owners, their agents 
or servants, with the express or implied consent of the 
company, proceed to remove the freight, the company 
in such case has no right without Special notice or 
warning, to run or back a train in upon the side track 
while the cars are being unloaded. While, in such 
ease, those engaged in the work of unloading are not 
permitted to close their eyes or ears to what come 
within the range of their senses, yet they may give 
their undivided attention to their work, and are justi- 
fied in assuming that the company will not molest 
them, or render their poSition hazardous without such 
notice or warning. That such is the law, is well set- 
tled py authority. Rolling Mill Co. v. Johnson, 114 
Til. 57: Railroad Co. v. Hoffman, 67 id. 287; Newson 
Ve Neg York Central, 29 N. Y. 383; Stinson v. Stin- 
son. 32 id. 333; Noble et al. v. Cunningham, 74 Wil. 
51: Thompson on Negligence, 461; Pierce on Railroads, 
Deon 22 


In C. & E. 1. BR. B. Co. v. Crose, 214 Ill. 202, 
Crose and a team of horses were killed while loading 
wood into cars on a side track of defendant. A fast 
train was late and came through 
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Milford on the 
main line at a high rate of speed. Contributory negli- 
gence was relied on as a defense. The agent of defen- 
dant had assigned to him the place where the loading 
should be done when he asked for another place. The 
court say (607): 


‘‘Tt must be inferred from the evidence that hé 
was attempting to unload his wood into the cars at 
the place of the accident and drove his team in the 
space between the tracks by the direction of the de- 
fendant or its agent, and he therefore had the right 
to assume that the defendant would not render his 
position hazardous by any act of negligence on his 
part. (Chicago and Northwestern Railway Co. v. 
Goebel, 119 Ill. 515). As to his duty to watch anq lis- 
ten for approaching trains, it must be borne in mind 
that he had the right to presume that such trains 
. would be run with proper care, and also that he and 
his men were rightfully engaged in unloading the 
wood at that time and therefore were not bound to ex- 
ercise that degree of care in looking and listening 
which would have been required of them had they not 
been so engaged.’’ 


In I. C. R. R. Co. v. Schultz, 64 Ill. 172, the 
plaintiff was injured while unloading coal in substan- 
tially the same situation in which Hale was placed. 
The case was presented to the Supreme Court upon 
instructions given for plaintiff as to the law as in the 
eases supra, and those refused for defendant upon the 
question of contributory negligence. Those for the 
plaintiff stated the rule of responsibility as in the 
Goebel case and they were held to be properly given 
and those for defendant properly refused. The court 
say: 


„At the time of the injury, appellee was engaged 
in unloading coal for the Centralia Gas Co., from the 
ear of appellant. He was directed there by the agent 
of the railway company and had the right to enter 
the car for that purpose. He would have made slow 
progress with his work if required constantly to watch 
for the approach of trains. Under such circumstances 
the law imposes the duty upon the company to use 
all necessary precaution, and to give prover signals to 
warn of danger. The servants of the company prob- 
ably did see, and at_all events might have seen, ap- 
pellee at his work. If warning was given of the ap- 
proaching train it is extremely improbable that he 
would have continued his labor, and made no effort to 
euard himself from great danger.’ 

The authors of a standard treatise on Railroads 
say: 

“‘Shippers and consignees of freight on railroad 
premises for the purpose of loading and unloading 
cars are properly there and are not trespassers, or 
bare licensees, and the railroad company is bound to 
use reasonable care to avoid injuring them while so 
employed. (Citing among quan 
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others, the Goebel case). 
If such persons while so engaged and with negligence 
on their part, other than that in attention to their own 
Safety which an absorption in the duties in which 
they are engaged naturally produces, are hurt by the 
negligence of the railway company, they have an ac- 
tion for damages. It is the duty of switch crews with 
knowledge, or the means of knowledge that persons 
are unloading cars, to warn them of an intention to 
switch cars over a track on which their car is placed. 
These persons do not assume the risk of injuries from 
this cause.’’ 3 Elliott See. 1809 (1921 ed)’: 


See alsoI. C. R. R. Co. v. Hoffman, 67 Ill. 287, 
where deceased, engaged in unloading wood from cars, 
was killed while standing on a track in the railroad 
yards, and no signal given except the ringing of the 
bell on the engine. It was held the warning was insuf- 
ficient and the company liable. 

We think it is well contended by plaintiff that 
the two cars having been pushed on the track in the 
manner shown and left some distance from the work- 
ing place of Hale, he had a right to assume that the 
engine would not again come on the track and the 
cars be thrown against that on which he was working, 
without giving him special warning of the fact. When 
Shadow called from track two ‘‘Liook out boys they 
are coming,’’ in whatever tone it was said, it was not 
the warning the law requires for his protection. He 
Says, it is true, that if he was not deaf he could have 
heard it. But that is onlv his conclusion. Engrossed 
in his work he may not have heard it. But if he did 
hear it, it was not the unambiguous warning he was 
entitled to when absorbed in the business that placed 
him rightfully there. Upon the legal principle of res- 
ponsibility of defendant laid down with unusual 
unanimity for our guidance, the evidence tends to 
show that the defendant was negligent and deceased 
was in the exercise of due care for his safety when 
killed. 

The judgment of the Cireuit Court is therefore 
reversed and the cause remanded. 
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Gen. No. 8035 Agenda 19 
OCTOBER TERM, 1926 
Tsrael Sherman, Administrator of the Estate of Max 


Sherman, Deceased, Appellee. 
vs. 
Hlinois Traction Co. Appellant. 
Appeal from The Cireuit Court of Sangamon. 

PER CURIAM: 

Max Sherman was killed while riding in an auto- 
mobile owned and driven by David Rubin, about 12:45 
a. m., August 5, 1925. A suit was begun by the admin- 
istration of his estate to recover damages occasioned 
by his death. The action was originally brought 
against Rubin and the Traction Company. A declara- 
tion was filed averring that decedent was riding as a 
euest of Rubin and charging that defendant and Rubin 
so carelessly and negligently conducted themselves, 
while decedent was in the exercise of due care and 
caution for his own safety, that the automobile was 
run into by an electric car of defendant, by which de- 
cedent was injured and died. Later two additional 
counts were filed charging negligence on the part of 
the Traction Company and of Rubin, by which the 
automobile and the car of the company were brought 
into collision and Sherman was killed. In one of the 
additional counts it was charged deceased was a guest 
of Rubin and in the other that Rubin was taking de- 
cedent to his home. As specific negligence on the part 
of the company it was charged that in violation of an 
ordinance of the City of Springfield, the company was 
running its car at a speed in excess of ten miles per 
hour and by reason thereof and the negligence of 
Rubin, decedent was injured and died. On motion of 
plaintiff the suit was dismissed as to Rubin and the 
trial was had upon the charges against the company. 
No amended declaration appears in the abstract after 
Rubin was dismissed out of the case. There 
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was a ver- 
dict and judgment for $6000 and defendant appealed. 
The collision ocurred at the intersection of Laurel 
and Pasfield streets. The tracks of the company are 
laid in Laurel street, extending some blocks from the 
east across Pasfield street. At that point, the street 
bends toward the northwest to a point west of an 
alley which is almost midway between Pasfield street 
and Whittier Avenue. At that point it extends due 
west, crossing Whittier Avenue at a right angle. 
There is a property line and a curb line on both sides 
of Pasfield street, north of Laurel, the distance be- 
tween the property lines being sixty feet and between 
the curb lines thirty feet. On the south side of Laurel 
the same system of platting appears. But Pasfield 
does not cross Laurel at a right angle. If the street 
from the north were extended due south across the 
tracks in Laurel, it would cut about twenty-five feet 
off of the lot and side walk on its west side. While the 
street north is thirty feet wide, south it is only twen- 
ty-seven. The west curb line south, coincides with the 
east property line north of the street. To cross the 
street from north to south an automobile would have 
to move southwestward. From that point Laurel ex- 
tends due east. 

David Rubin, ‘‘another fellow’’, and the deceased 
went to Tokio Gardens, about two miles east of Spring- 
field and stayed until a quarter to twelve p. m. They 
took the ‘‘other fellow’? home and Rubin started to 
take Max Sherman home. They were in a Ford coupe, 
Rubin driving. On their journey they came into Pas- 
field street at South Grand Avenye. That point is 
about five blocks north of Laurel street. Rubin testi- 
fied: 


‘““Going south from Grand Avenue on Pasfield to- 
ward Max’s home, I was driving and Max was in the 
car with me. He was in perfect - physical condition so 
far as | know. When we reached Pasfield and Laurel 
it was about 12:45 a .m. We were going south on the 
west side of the street, about fifteen miles an hour. 
Before we come to the crossing, I pushed in the eluteh 
half way; that leaves your gears out, slows up the 
ear, and I looked both ways ‘to see if there wee any- 
thing coming and I saw nothing coming. I didn’t 
even see 
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any light or anything. That light on 
the street corner-street light was the only light there, 
only light I saw, and I pushed in on my cluteh to start 
across the interesection. That was the only thing that 
I remember. My motor was running. It makes a little, 
not a whole lot of noise. When we vot to Laurel we 
were on the west side, of Pasfield. When we started 
“cross we were going at an angle, southwest. When 
we started across, when I pushed on my clutch to start 
across, I seen something coming, just coming fast is 
all I remember. When I saw that I was pretty near 
on the track I couldn’t do anything it was coming so 
fast. That is all I remember. Max was sitting beside 
me at this time. He did not say anything with refer- 
ence to operating the car or driving it. The next thing: 
I remember somebody was picking me up on Laurel 
street. Heard no signal by bell or whistle, they didn’t 


sive me any. I heard nothing to warn me of the ap- 
proach of this ear. ’’ 


‘On cross examination he admitted he had turned to- 
ward the west when the collision occurred and that the 
car was about ten feet from him when he was “< just 
getting on the track,’’ that he and Sherman were not 


talking to each other. ‘“Sherman did not say anything 
to me or I to him from the time we left Grand Avenue 
until the collision occurred. Sherman did not speak 
to me and I did not speak to him upon any subject. 
Tokio Gardens is a dancing floor. We went there to 
amuse ourselves. We had done that often. We were 
friends. I was in the habit of carrying him around in 
my ecar.’’ 


Decedent’s home was a short distance south of the 
intersection of Laurel and Pasfield. 

The evidence as to the movement of the electric 
car consists of the testimony of the conductor and mot- 
or man, and of others who heard or saw it after it came 
into Laurel west of Whittier. Several witnesses 
heard it coming around the curve. It made a rasping 
noise and was heard by persons in the immediate 
neighborhood of the interesection at which the acci- 
dent ocurred. All say it came around the curve slow- 
ly and some say it then increases its speed. The two 
men on the car say so, too. They say they were run- 
ning at the time of the collision ten miles per hour 
with the electric headlight shining and the lights in 
the ear all lit. Touching the fact whether the head. 
light was burning, one witness for the plaintiff says 
that it was not and two say they do not know; while 
three for the defendant say it was, and none that it 
was not. That the inside lights were bright is vouched 
by six witnesses for plaintiff, 
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two saying they don’t 
know whether they were lighted or not. Two for de- 
fendant say they were. 

Most of the witnesses were awakened by the im- 
pact of the car and automobile. Some were just retir- 
ing. They describe the impact as an explosion in vary- 
ing expressions to describe its intensity. As to the 
place of the impact there is no doubt. The automobile 
going south, coasting, as it approached the intersec- 
tion, as testified by the driver, without warning as he 
says, was confronted by a black object on the railway 
tracks crossing his way. While he says he was on the 
west side of Pasfield street, others say he was in the 
middle or more toward the east side. The marks of 
the tires skidding in the street beginning a short dis- 
tance north of the tracks, their turning eastward, with 
water and oil on the north side of the tracks making 
a trail eastward on the road bed, and some say on the 
rails, render it highly improbable that fhey were 
driving on the west side, intending to cross Laurel. 
If they, driving as Rubin says, were intending to cross 
it, if thev had proceeded directly across would have 
run into the sidewalk south of Laurel. If they intend- 
ed, as they probably did, to keep in Pasfield, it was 
necessary to make a sharp turn southwestward, cross- 
ing the tracks and street obliquely. But if they wished 
to avoid a sharp turn and make a continuous run in 
the line of Pasfield from north to south, the acute turn 
would be avoided by driving in the center or to the 
eastward of Pasfield. This accounts for the skid marks 
on the east side of the street. The motormay says 
when he first saw the automobile it was north and 
east of him. It was driven on the left side, which was 
the east side of Pasfield, headed possibly a little west, 
and at the time the motorman was about the middle of 
the street. He was in the front end of his ear. It was 
struck on the left front corner by the right side of 
the automobile. A photograph discloses the mark of 
the blow and the crushed right side of the hood of 
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the automobile. It shows the indented form made by 
the corner of the ear. The motorman set the airbrakes 
and fell off or was knocked off of the stool he was sit- 
ting on. Three seconds are required for brakes to take 
hold. The car stopped at the alley about one hundred 
and sixty feet east of the east curb line of Pasfield 
street. The right side of the hood of the automobile was 
crushed, the right fender and running board pushed 
up; the headlight of the-car knocked off, the grab iron 
on the left of the car was pushed against the body of 
the car; the draw bar chain was broken. The draw 
bar was pushed to the right and the automobile was 
under the front end of the car. A witness walking 
west on the track going to his home near by saw the 
collision and says it occurred ‘‘at practically the east 
curb line of Pasfield on the north side of Laurel.’’ He 
saw the automobile approaching Laurel at a high 
rate of speed. It did not check nor slow up to the in- 
stant of the collision, He also testified that the gong 
in the car rang from Whittier street to the time of the 
collision. It was rung by ‘‘stamping on it.’’ The right 
side of the body of the automobile on which decedent 
was sitting, as shown by the photograph, was crushed 
inward. No one disputed the accuracy of the photo- 
graphs or of the plat of the street and tracks. The 
physical facts apparently corroborate the testimony 
of the oceupants of the car and of the eye witnesses 
to the collision. 

Whatever averments are in the declaration as to 
the relation of Max Sherman with David Rubin, the 
evidence tends to show they were friends; and Rubin 
was “ in the habit’? of carrying him around in his 
ear. They were driving as usual. They had been amus- 
ing themselves in this way about two nights a week 
over a period of a year and a half and always travel- 
ed the same way. Decedent had not spoken to Rubin 
since they entered Pasfield street. He lived near and 
south of the 
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crossing and knew that on his way home 
he must pass over it. 

The declaration avers in the first count the injury 
occurred while Sherman was in the exercise of due 
care and caution for his own safety. The first addition- 
al count avers that at the time and place he was in the 
exercise of due care and caution for his own safety 
and conducting himself as a prudent man. The second 
additional count as abstracted, contains no averment 
as to care. The right of recovery resting upon negli- 
gence, it is necessary that the decedent shall have been, 
at and immediately before his injury, in the exercise 
of care for his own safety. This element of plaintiff’s 
right to maintain the action, whether prosecuted by 
the injured party or by his personal representative, is 
the same. While negligence of the person driving 
and controlling the movement of the car will not be 
imputed to the guest; or to one engaged in a common 
enterprise with the driver, yet the person injured must 
show by a preponderance of the evidence that he was 
exercising the degree of care and caution that a reas- 
onably prudent person, under the circumstances, would 
exercise for his own safety. The legal principle sup- 
porting this conclusion as to the requirements of care 
by the deceased under the circumstances is stated in 
Flynn v. Chicago City Ry. Co. 250 Ill. 460. 
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The facts in that case were that Flynn, and Cox 
who owned a horse and buggy, were engaged in a 
common enterprise of testing the qualities of the 
horse; that Flynn had driven the horse for a time and 
Cox had taken the lines. The night was dark, the 
road south of the tracks rough, and the horse was 
blind. Three men were in the single-seated buggy, all 
more or less intoxicated. Mr. Justice Hand said 


(464-5): ‘‘In view of these facts we are of the opinion 
that it was proper to make proof that the vehicle in 
which the parties, at the time of the accident were 
viding, was being driven upon the street in violation 
of law, which proof would have raised the presumption 
that all the occupants of the buggy were, as matter of 
law, guilty of negligence, which negligence, if it was 
the proximate cause of the injury, would defeat a re- 
covery. ’’ 


Following the statement of the rule of responsibility 
of a plaintiff claiming damages for injuries received 
while in a conveyance with another as in the case at 
bar, the court cites and quotes copiously from Beach 
on Contributory Negligence, Elliott on Railroads, and 
many decided eases from courts of several states. 
Among the eases quoted, (nage 474), is Fechley 
v. Springfield Traction Co., 119 Mo. App. 358. Fech- 
ley was injured by the collision of a street car with 
a buggy in which he was riding at the invitation of 
the owner. The buggy was owned by Pierce, who was 
driving. The judgment below was for the defendant. 


The court affirmed it, saying:: ‘‘Appellant himself 
must have been free from negligence proximately con- 
tributing to his injury or he is entitled to no damages, 
granting that Pierce’s fault does not preclude a re- 
covery and that the motorman’s fault was a factor in 
bringing about the casualty. Few, if any, courts have 
held that an occupant of a vehicle may entrust his 
safety absolutely to the driver of the vehicle regard- 
less of the imminence of danger or the visible lack of 
ordinary caution on the part of the driver to avoid 
harm. The law in this state and in most jurisdictions 
is, that if a passenger is aware of the danger and that 
the driver is remiss in guarding against it and takes 
no eare himself to avoid injury, he cannot recover for 
one he receives. This is the law, not because the driv- 
er’s negligence is imputed to the passenger, but be- 
cause the latter’s own negligence proximately contrib- 
uted to his damage. ( Citing | authorities). Fechley was 
imprudent in doing nothing personally to insure his 
safety. The essential fact is that Pierce did not look 
in time, as Fechley knew or in reason ought to have 
known. Therefore he should have stopped Pierce or 
told him to look for a ey a have looked himself, 
age 
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before they advanced so far into danger. It is impos- 
sible, from appellant’s own testimony, that he was 
giving no heed to his safety, but either was relying 
blindly on Pierce, or for some reason was not aware of 
the proximity of the tracks. ’’ 


Dean v. Pennsylvania Railroad Co., 129 Pa. St. 
514 (6L. R. A. 143) quoted in the Flynn case (479) 
is opposite. Dean, while crossing the tracks of the 
company in a wagon without stopping as required by 
an ordinance, was struck by a locomotive and injured. 
Fields was the owner of the horse and wagon and was 
driving. Mr. Justice Hand, applying the law to the 


case before the court, said:: ‘‘Under the evidence, the 
negligence of Fields was clear. The court so held, and 
then inquired: ‘But can the negligence of Fields be 
imputed to Dean?’ There then follows a somewhat ex- 
tended analysis of the authorities holding that Dean 
was not chargeable with negligence of Fields, when the 
court, taking up directly the question whether Dean 
was guilty of negligence concluded: ‘Dean knew the 
locality well. He had crossed the tracks frequently at 
this point. He knew that a train was due about that 
time and that he was appwaching the railroad track 
at a fast trot, yet he took no precautions. He was cer- 
tainly responsible for his own negligence. He sat with 
his back to the driver, and although he might have 
seen his danger, he confesses that he did not look. He 
said nothing by way of warning to Fields, nor did he 
-ask him to stop, to look and listen or to permit him 
to get out, and the danger was as obvious to Dean as 
to Fields. The testimony is wholly to the effect that 
plaintiff committed himself voluntarily to the action 
of Fields; that he joined him in testing the danger, 
and he is responsible for his own act.’ The ease is 
ruled by Township of Crescent v. Anderson, 114 Pa. 
643; 6 Cent. Rep. 616. A judgment of non-suit entered 
by the lower court was affirmed. ’’ 


The principle so well developed in the Flynn case 
for the first time in this state has been followed in 
Opp v. Dryor, 294 Ill. 538, under somewhat different 
circumstances; Griffenhan v. Chicago City Ry. 299 id. 
590; Pienta v. Chicago City Ry. 284 id. 246; Green- 
street v. A. T. &S. F. Ry., 234 Ill. App. 339( and 
other cases cited in appellant’s brief). A recent dis- 
cussion of the duty of an invited passenger in an auto- 
mobile, to look and listen, and that his failure to do 
so or exercise other caution conducive to safety is such 
contributory negligence as to bar recovery is found in 
Parramore v. D. &R. G. W. R. Co., 5 Fed. (N.S.) 
912, by the Cireuit Court of Appeals 9th Cireuit. Par- 
ramore was riding in an automobile by invitation of 
the owner and driver. While so 
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riding across the 
tracks of the railroad company in front of a moving 
engine he was struck and killed. The trial court di- 
rected a verdict for the defendant at the close of all 
of the evidence. The ground for the direction was the 
failure of Parramore to look and listen for trains and 
engines on the tracks in front of him approaching 
from the north, the side on which he was riding in the 
ear, the evidence showing, as in this case, that he did 
nothing. Overruling the contention of appellants that 
the guest owes no duty to look, listen or act to avoid 
collisions at railroad crossings, the court said: 


““This question has been repeatedly and exhaus- 
tively considered and discussed by the court, and its 
conclusion has been and still is, that the general law 
and the more reasonable rule is that a person riding 
without paying compensation in an automobile, or 
other vehicle, on invitation or consent of the owner or 
driver of the car or his agent, is charged with the 
duty to look, listen, watch and act with reasonable care 
to prevent collisions, deaths, injuries and accidents at 
the crossings of railroads and other places in the vicin- 
ity of railroads, and that his failure to do.so is eulp- 
able negligence for which he is liable if it causes or 
contributes to cause such a collision or death. ’” 


If the rule is applicable to the injuries of one 
who is the guest in a horse drawn vehicle where con- 
trol is more complete, it applies with at least equal 
force to one who is the guest in a motor driven vehicle, 
operated in a city on a paved street at a speed of from 
fifteen to eighteen miles an hour. 

Taking into account the requirements of due care 
on the part of the plaintiff’s intestate as defined by the 
decision referred to, we are forced to the conclusion 
that the preponderance of the evidence contained in 
the record does not show that the plaintiff’s intestate 
was in the exercise of due care for his own safety at 
the time of and just before he was killed in the collis— 
ion with the Traction car of the appellant; the jude- 
ment is, therefore, reversed and the cause remanded. 
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teneral No. 8067. Agenda No.7. 
APRIL THRM, 1927 
The People of the State of Illinois, Defendants in 
Error, 
vs. 
Thomas Kelley, Plaintiff in Error. 

Error to the County Court of McDonough County. 
SHURTLEFF, P. J. 

Plaintiff in error was convicted and sentenced on 
one count of an information in the County Court of 
McDonough county, charging the unlawful sale of in- 
toxicating liquor. The record is brought to this court 
for review. 

It is assigned as error that the evidence was in- 
sufficient to support the verdict and judgement. We 
have read the testimony and there was the direct evi- 
dence of one witness, who testified that he made the 
purchase from plaintiff in error, which with other 
attendant circumstances, was sufficient to warrant the 
jury in returning a verdict of guilty if the jury be- 
lieved the testimony of the one witness beyond a reas- 
onable doubt, from all the evidence, to be true. Peo- 
ple v. Talbe, 321 Ill. 92. 

In The People v. Thompson, 321 {11. 600, the court 
held: 

‘<The verdict of a jury on questions of fact will 
not be disturbed unless palpably contrary to the 
weight of the evidence. (People v. Jarecki, 291 Ill. 
80; People v. Horchler, 231 id. 566.) Courts are re- 
luctant to substitute their opinion for that of the jury 
upon controverted questions of fact. To justify this 
court in reversing on the ground that the evidence 
was insufficient, it must appear that the finding of the 
jury is not sustained by the evidence or that it is pal- 
pably contrary to the decided weight of the evidence. 
(Steffy v. People, 130 Ill. 98.) A court of review 
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will not reverse a judgement of conviction in a eriminal 
case unless satisfied there is a reasonable doubt of 
defendant’s guilt. (Flanagan v. People, 214 Ill. 170.) 
A judgment of conviction will not be reversed merely 
because the testimony is conflicting, but will only be 
reversed where the evidence is so unreasonable, im- 
probable or unsatisfactory as to justify a reasonable 
doubt of defendant’s guilt. People v. Martellaro, 281 
Ill. 300; People v. Hohimer, 271 id. 515.”’ 

Plaintiff in error further complains of the giving 
of the People’s first and second instructions. It is 
contended that each of these instructions contains ai 
assumption of fact. People’s first instruction is as 
follows: 

“The Court instructs the jury that if you believe 
from the evidence, beyond a reasonable doubt, that 
the defendant in this case sold intoxicating liquor 
as charged in the information without having a permit 
from the Attorney General to sell the same, and you - 
further believe from the evidence, beyond a xeason- 
able doubt, that the liquor so sold was fit for use for 
beverage purposes and contained more than one-half 
of one percent of aleohol by volume, then you should 
find the defendant guilty as charged in the first and 
second counts of the information, or either of them, 
specifying in your verdict the count or counts which 
have been so proven.’’ 

Plaintiff in error contends that by this instruction 
the trial court clearly assumed the fact that liquor 
was sold, ete. We do not so understand the purport 
of this instruction. As the court said in The People 
v. Sapp, 282 Ill. 62, where the same contention was 
made upon a similar instruction: ‘‘We think on a 
fair reading of that instruction it is not open to either 
of these objections. The first part of the instruction 
says, ‘if you believe from the evidence, beyond all 
reasonable doubt,’ ete. We think the natural con- 
struction of this instruction is that all the rest of the 
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instruction depended upon this first clause, and that 
the jury would understand that they must believe 
from the evidence, beyond all reasonable doubt, all the 
other things stated in the instruction before finding the 
plaintiff in error guilty. This being so, there is no 
merit in any of the criticisms of counsel for plaintiff 
in error as to this instruction. ’’ 

What we have said applies also to People’s second 
instruction. 

Finding no error in the record, the judgment of 
the County Court of McDonough County is affirmed. 

Judgment affirmed. 
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Gen. No. 8077 Agenda No. 13 
APRIL THERM, A. D. 1927 
William Flint, Appellant, 
vs. 
J. S. Mundy, Appellee. 
Appeal from the Circuit Court of Clark County 
SHURTLEFF, P. J. 

This suit in assumpsit was brought by appellant 
against appellee to recover upon a contract entered 
into between the respective parties for the sale of 
certain standing timber, owned and sold by appellant 
to appellee as purchaser on the 28th of January, 1925. 
The contract was entered into at the First National 
Bank at Casey, and consisted of a conversation be- 
tween the parties, at which each claims to have had a 
corroborating witness present. There was no other 
contract or conversation between the parties until the 
logs were cut, measured and the parties attempted a 
final settlement. The contract substantially covered 
the timber standing on thirty-five acres and the price 
was to be ninety-five cents per hundred feet, appel- 
lant contending that the measurement was to be “log 
measure;’’ that the diameter of the small end of the 
log was to be measured from bark to bark, the length 
of the logs taken, and the feet in the logs estimated by 
“loo tally,“ a log twelve inches in diameter and 
twelve feet long to be regarded as 144 feet, or the 
same as twelve twelve-inch boards, while appellee con- 
tended that the logs were to be measured by the rule 
known as ‘‘log seale,’’ being ‘‘Doyle’s Rule’’ as pub- 
lished in ‘‘Scribner’s Lumber and Log Book,’’ which 
rule is: ‘‘Deduct four inches from the diameter of the 
log as an allowance for slab; square one-quarter of the 
remainder and multiply the result by the length of 
the log in feet;’’ and appellee contends that he of- 
fered to hand a ecard, containing this rule and 
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the measurement results, to appellant, in the Casey 
Bank, and asked appellant if he understood the rule 
and that appellant said that he did. Appellee gave a 
check to appellant at the Casey Bank for two hun- 
dred dollars to apply upon the purchase, and marked 
upon the check, ‘‘For all saw timber on Flint Farm 
north of Ryan Switch at 95 cents per hundred ‘low 
measure.’’ Appellant offered in evidence a book called 
a ‘‘Lumber and Log Book—Log Tally Caleulator,”’ 
which purports to show measurements the same as 
appellant contends he stated to appellee the measure- 
ment of the logs was to be taken. At the measurement 
of the logs, appellant and an assistant testify to the 
count as 1545 logs, containing 165,337 feet of lumber, 
worth, at the agreed price, $1570.80. Appellee offered 
in evidence the card which he states he had in his 
hand at the Casey Bank, showing the ‘‘Log Seale’’ 
or Doyle’s Rule, as published in Seribner’s and pre- 
sented his assistant who counted the logs and made 
the measurements. Another assistant to appellee, who 
was not sworn, had made the computation of feet 
which appellee presented, and testified that it was cor- 
rect. By appellee’s count and measurement there 
were 1506 logs, measuring 63,483 feet, at the price 
agreed upon amounting to $603. Appellee had paid 
appellant, after the measurement, the additional sum 
of $403, and insists that it is payment in full. 

Appellant declared upon the common counts with 
an unverified bill of particulars, claiming for 165,347 
feet of logs at ninety-five cents per hundred, amount- 
ing to the sum of $1570.80. Appellant did not declare 
on a special count. There does not appear to be any 
plea in the record, although the cause is declared to 
be at issue, and no advantage is claimed by this de- 
feet. There was a trial by Jury and a verdict and judg- 
ment for costs against appellant, and the record is 
brought to this court for review. 

Appellant assigns error that the judgment is 
against the manifest weight of the evidence. It is ap- 
parent that the principal 
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question of fact in the case is the method of measure- 
ment of the logs agreed upon between the parties, if 
their minds met upon either one of the two methods 
covered by the testimony. Appellant presented testi- 
mony, which was not contradicted, that logs, under 
the scale measure, were worth two dollars per one 
hundred feet for oak, and four dollars per one hun- 
dred feet for walnut; and that appellee was paying 
that price ‘‘about Westfield.’’ Some of appellant’s 
logs were walnut and the court instructed the jury 
that, if they ‘‘believed from a preponderance of the 
evidence, that the defendant received and accepted 
timber and saw logs from the plaintiff, and that by 
reason of a misunderstanding between the parties, 
there was never any meeting of their minds as to the 
terms of purchase, that Flint understood that he was 
selling for one consideration and the defendant, 
Mundy, understood that he was to pay another and 
different consideration, then, in that case, the law 
would create an implied contract on the part of Mundy 
to pay a reasonable market price for such timber and 
saw logs, as the same may be shown by the evidence.”’ 

We quote this to emphasize the fact that appel- 
lant did not make the issue as to the method of meas- 
uring logs, but merely asked for the reasonable value 
of his logs, about the delivery of which there was no 
question. The question of the measurement of logs 
and the manner thereof, under the pleadings, is a ques- 
tion raised by the defense to establish a special con- 
tract. Appellant testified that the method of measure- 
ment was stated as herein set out, and that the method 
should be that a twelve-inch log, twelve feet long 
should measure 144 feet board measure, and that he so 
stated to appellee, to which appellee answered ‘‘yes.’’ 
J. D. Turner, President of the First National Bank 
of Casey, corroborates this statement and testifies that 
appellant and appellee had been talking in the back 
part of the bank and came out to the front part 
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and called him out to hear the bargain and to witness 
its terms, and that appellant stated the terms, that a 
twelve-inch log twelve feet long should be figured 144 
feet, and according to that plan appellant had sold 
his timber to appellee at ninety-five cents per one hun- 
dred feet, Turner states that he does not remember 
that the term ‘‘log tally’’ was used, but he states pos- 
itively that Donovan was not present when the con- 
tract was stated to him; that Donovan had been in and 
out of the bank, but that only himself, appellant and 
appellee were present at the time stated. Appellant 
had testified that he had met appellee at the Casey 
bank; that appellee and his partner, Donovan, and Mr. 
Turner were there; that appellee had called Turner 
up while they were making the deal. Appellee testi- 
fied first that the conversation was at the bank at 
Westfield; later, he said it was at Casey. Appellee 
further stated that appellant and Donovan were pres- 
ent; that Donovan had told him about the timber and 
cut the timber for him; that he offered appellant nine- 
ty cents per one hundred feet log scale; that appellant 
said he would not do that; that they argued for a 
while and finally he said he would split the difference 
and take ninety-five cents per one hundred feet, and 
that appellee said he would take it and asked appellant 
if he wanted a written contract, and appellant said it 
was not necessary. 

Appellee further testified that he had one of those 
log cards (Scribner’s Log Table, Doyle’s rule) ‘‘like 
he always had to buy and sell by all the time,’’ and 
states: ‘‘I asked him if he was familiar with it. I 
asked him if he understood it and he said he did. He 
didn’t say anything about measuring logs. I started 
to explain it (the card)! and he said he understood it 
and that he knew the usual rule everybody sold by. 
I told him Donovan was going to do the sawing and 
saw the most of it into ties. ’’ 

The card was produced and the witness stated 
that while talking with appellant he had it in his 
hand; that he started to explain the 
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log scale to appellee and ‘‘he advised me he knew all 
about it and I put it in my pocket and brought it 
home.’’ Appellee states that he made the contract in 
Turner’s bank; that Turner was around the bank and 
that he went to Turner first about appellant’s timber; 
that he had been in Turner’s bank about twenty min- 
utes when appellant came. Appellee does not remem- 
ber what appellant said in the bank, but that ‘‘log 
tally’’ was not mentioned. Appellee states he said he 
would buy the timber ‘‘log seale;’’ that he usually 
bought tie timber by lump; that this was mostly 
tie timber, with some walnut. Appellee states the rule 
of ‘‘log seale’’ to arrive at the number of feet is to 
take one-half the diameter in inches, subtract two for 
wastage, then square that and multiply by one-fourth 
the length of the log in feet; and that a log twelve 
inches in diameter and twelve feet long would meas- 
ure forty-eight feet. 

Donovan testified that he took appellee to Casey 
to purchase the timber; that he heard appellant sav 
nothing about the method of measurement of a log 
twelve inches in diameter and twelve feet long; that 
he saw Turner there and the card appellee had men- 
tioned, or a similar one. Appellee produced a witness, 
Gard, who explained the method of arriving at the 
number of feet in a log by Doyle’s Rule. He stated 
that the diameten of the log is taken, subtract four for 
slab, and square the result, which gives the amount 
of timber in a sixteen foot log. Then to determine 
the number of feet in a log, take one-sixteenth of 
that and multiply by the number of feet in the log. 
Gard testified that in a log six inches in diameter, 
there would be only one-fourth foot scale measure to 
a foot of log. Gard also attempted to testify to the 
number of feet in a twelve foot log and became lost 
in a maze of detail. 

Cards and tables of measurements were introduced 
in evidence by the parties, as well as the computations 
of measurements as made by each party, according to 
their particular system, all of which 
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were somewhat confusing, and especially the meas- 
urements under the Doyle system of scale measure. 

There is no testimony in the record tending fo 
show that appellant had or saw the ecard containing 
the ‘‘Doyle’’ scale measurements, which appellee testi- 
fied he had in his hand and offered to explain. Appel- 
lee’s testimony that he mentioned the seale measure- 
ment in the Doyle’s tables is substantially the only 
testimony in the record that tends to establish appel- 
lee’s theory of the contract, and even then there is no 
testimony tending to show that appellant knew what 
was on the card or anything about Doyle’s Rule. To 
sustain the verdict by a preponderance of the evidence, 
it seems necessary to believe that Turner, President 
of the Casey Bank, the only disinterested witness to 
any contract made, committed perjury, or was mis- 
taken. We do not pass upon the question as to the 
weight of the testimony, as the verdict and judgment 
must be set aside on other grounds. 

Appellant has pointed out numerous errors in the 
computation of feet in the logs, even under the Doyle 
Rule. All of the logs, except one hundred forty, were 
eut eight and one-half feet in length. In a large num- 
ber the measurement was computed on the basis of an 
eight-foot log. In some, one foot in addition was add- 
ed when there should have been two or three feet 
added. Appellant recast the measurement of only a 
portion of the logs under the Doyle Rule, and appar- 
ently pointed out these errors for the first time in this 
court. Some of these errors we have verified. Doubt- 
less upon another trial the entire measurements will 
be recast. 

Upon appellee’s request the court gave appellee’s 
third instruction as follows: 

“The Court instructs the jury that the burden of 
proof in this class of cases is upon the party holding 
the affirmative; and if the jury find that the evidence 
bearing upon plaintiff’s case is evenly balanced, or 
that it preponderates in favor of the defendant, 
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then the plaintiff cannot recover and the jury should 
find for the defendant. ’’ 

We are aware of the rule that the burden of proof 
as to the entire case is upon the plaintiff; but it does 
not follow that plaintifi or defendant had the ‘‘affirm- 
ative’’ of any particular issue, in any particular case. 
In this case appellee admitted the purchase and de- 
livery of the logs to him, and he, appellee, raised the 
only affirmative issue, that there was a special con- 
tract as to the measurement of the logs. The instruc- 
tion given only tended to confuse the jury and raise 
a fictitious issue that was not in the case. It may well 
be that the jury, believing from the evidence that 
appellant understood he was contracting for one meth- 
od of measurement, while the appellee under- 
stood he was contracting for another method 
—which is as charitable a construction as we can 
put upon the proofs in this case—understood from this 
instruction that appellant held the affirmative and 
therefore could not recover. Appellee seeks to sustain 
this instruction, because it was given ver batim in 
Horne v. Walton, 117 Ill. 136. That was an action to 
recover damages for fraud and deceit and there was 
no question but that the plaintiff held the affirmative 
on all issues raised. That was not the situation in the 
case at bar. In addition, the whole subject matter of 
the measurement of logs was a technical subject, and 
tended to confuse the lay mind. It was, without doubt, 
difficult to understand how twelve twelve-inch boards 
could be cut out of a log twelve inches in diameter 
and of any length. It was equally difficult for the jury 
to perceive, we premise, how, in a log eight inches in 
diameter and eight and one-half feet long, there was 
only eight feet of lumber, worth only about seven 
cents, which appellee’s witnesses testified would sell 
for a tie for from sixty-five cents to $1.40. It is not 
strange that a juryman should become confused as to 
the method of 
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measurement, the definition of which none of the wit- 
nesses could give in the same terms, and some of the 
witnesses offered could not describe at all, and it is 
more than likely that the jury may have considered 
their confusions evenly balanced, and, following the 
terms of this instruction, found for the defendant. We 
hold the instruction given reversible error in this case. 
The judgment of the Circuit Court of Clark Coun- 
ty will be reversed and the cause remanded for furth- 
er proceedings, not inconsistent with this opinion. 
Reversed and Remanded. 
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APRIL TERM, 1927 
Edward C. Pyatt, et al, 

v. 

John Kramer, et al, 

Partition 
and 
Hueh Scott, Administrator of the Estate of Ann EH. 
Pyatt, Deceased, Appellee, 

v. 


Edward O. Pyatt, et al, Edward C. Pyatt, Appeilant. 
Cross Bill for Relief 

Appeal from the Cireuit Court of Moultrie County 

SHURTLEFF, P. J. 

Appellant Edward C. Pyatt and the heirs at law 
of Ann E. Pyatt, deceased, presented their bill for 
partition of certain lands in Moultrie County, of which 
the deceased died seized, to the Circuit Court of that 
county, making the tenants and Hugh Scott, admin- 
istrator of decedent’s estate, parties defendant. Ann 
B. Pyatt, a widow, died on September 29, 1924, leav- 
ing her surviving Appellant Edward O. Pyatt, and 
the appellees Dorothy P. Williamson, George EH. Py- 
* att, her children, and Mary George Noble, a grand- 
child, under age, the only surviving ehild and heir 
at law of Pearl Noble, deceased daughter, her only 
heirs at law. The minor appeared in this cause by a 
guardian ad litem and is one of the appellees in this 
‘court. Appellee Hugh Scott was appointed adminis- 
trator of the estate and filed an inventory, listing the 
cash and notes in said estate at the sum of $13,233.08. 
There was a small amount of other personal estate 
and the debts amounted to the sum of $1,381.83, mak- 
ing a surplus of personal property in excess of the 
indebtedness to the amount of $11,851.25. The inven- 
tory of the entire estate showed a gross value of $36,- 
974.11. There was a default, a hearing 
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before the master and a decree for, partition, which 
was vacated during the term upon the administrator 
moving to set aside the decree and obtaining leave to 
answer the bill. Grant, the administrator, answered 
the bill and presented a cross bill, the answer and 
eross bill denying that Appellant Edward C. Pyatt 
was an equal owner in said lands with the other heirs 
at law, and setting out a contract and agreement en- 
tered into between appellant and his mother, under 
date of December 19, 1922, as follows: 
“KNOW ALL MEN BY THESE PRESENTS. 

“That this is a contract, entered into by and be- 
tween Ann HE. Pyatt, of Bethany, L[llinois, the party 
of the first part and EH. C. Pyatt of Sherrill, Arkan- 
sas, party of the second part. 

‘Por which Ann HE. Pyatt, the party of the first 
part pays and delivers to E. C. Pyatt the party of the 
second part ($7,000) seven thousand dollars, in lieu 
of all his Dowery right, title and interest in the es- 
tate of Ann E.. Pyatt party of the first part. 

‘“‘Said HE. C. Pyatt party of the second part does 
hereby acknowledge payment of the seven thousand 
dollars, and Ann E. Pyatt, party of the first part, her 
heirs, or assigns are hereby authorized to use this as 
a receipt against any claim that H. C. Pyatt, his heirs, 
or assigns may make against the said estate of Ann E. 
Pyatt. 

‘“‘Be it further agreed by the said Ann E. Pyatt 
and E. C. Pyatt, that in the event of the tender by 
E. C. Pyatt party of the second part, the sums of seven 
thousand dollars with annual interest at the rate of 
six per cent to the said Ann E. Pvatt party of the 
first part that this article or agreement becomes null 
and void. 

‘And said E. C. Pyatt upon payment of above 
seven thousand dollars and interest as stated above is 
hereby allowed the privilege of regaining his Dowerv. 
right, title and interest in said estate of Ann E. Pyatt. 

E. C. Pyatt, 

‘“<Sioned this 19th day of December 1922. 
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“‘State of Arkansas ) 
County of Jefferson ) 

“On this day appeared before me a duly com- 
missioned, notary public, qualified and acting, Dr. EH. 
C. Pyatt, within and for said county, to me person- 
ally well known as the grantor in the foregoing con- 
veyance and stated that he had executed the same 
for the consideration, uses and purposes therein set 
forth, and I do so certify. 

‘“‘Witness my hand and seal this 19th day of Dee. 
1922. 

HK. Pyle, Notary Public. 

““My commission expires 3-24-26, 1926.”’ 

Said cross bill prayed that said advancement 
might be construed as in full payment to appellant of 
all of his interest in said estate, and be a bar to any 
further proceeding or claim on the part of appellant 
to said estate, and that the cross complainant as ad- 
ministrator of the estate should be decreed to be en- 
titled to receive all that portion of the estate of de- 
cedent as would have belonged to or been payabie to 
appellant. And the cross bill prayed for other and 
further general relief. Appellant demurred to the 
cross bill; the demurrer was overruled and appellant 
answered the bill. There was a decree of partition, 
finding that the complainants were each entitled to 
an undivided one-fourth interest in said lands, and 
that the interest of appellant was subject to whatever 
rights or interests the administrator of decedent’s es- 
tate might have in appellant’s interest to be there- 
after determined by the decree of the court. There 
was a sale of the lands by the master in chancery 
and a preliminary order of distribution by which the 
master was directed to hold the remainder of the pro- 
ceeds of sale, after making payments to the other 
heirs at law, until a hearing could be had upon the 
cross bill and a decretal order entered fixing the am- 
ount, if any, that appellant should pay out of his 
part of the proceeds of said sale to the cross com- 
plainant, upon a final decree. 
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The cross bill and answer thereto were referred 
to the master, further proofs were taken, and the mas- 
ter made a report to which appellant filed objections, 
which were overruled. Said objections were made 
exceptions before the chancellor, overruled and a fina! 
decree entered, establishing the said contract  be- 
tween appellant and his mother and decreeing the ad- 
vancement, with interest thereon at the rate of six 
per cent per annum, amounting to the total sum of 
$8,637.84, to be an indebtedness to the estate owing 
by said appellant to the administrator and unpaid, 
and payable in order for the appellant to share in the 
distribution of the estate. The contract and agree- 
ment was construed as an equitable mortgage to se- 
cure the indebtedness. It was further decreed that the 
estate had never been fully settled and that the ad- 
ministrator had not filed his final report in the county 
court, but that said estate was in process of settle- 
ment. The decree found the value of the real and per- 
sonal property, as shown by the inventory filed in the 
county court, to be $36,274.11; that the estate should 
be divided into four equal parts, including appellant 
as one of the heirs entitled to share in his mother’s 
estate, and that one-fourth of the gross estate amoun- 
ted to the sum of $9,068.52. The decree then provided: 

“‘That after paying the costs and expenses of set- 
tling said estate, one-fourth part thereof would prob- 
ably be less than the amount due from appellant to 
the estate of deceased.’’ The court, therefore, found 
that for the protection of the estate of Ann E. Pyatt 
one-fourth of the money derived from the sale of the 
veal estate, belonging to said estate, after the payment 
of all costs, etc., should be paid to the administrator, 
and that appellant is entitled to share only in that 
portion of the one-fourth of said estate which exceeds 
the sum of $8,637.84, after the payment of all costs 
and expenses of the settlement of the estate. The 
court held that it had jurisdiction of the matters set 
out in the amended cross bill, and that 
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the allegations set out in said bill were true. Appel- 
lant assigns error upon the matters in the decree and 
record and the cause is brought to this court for re- 
view. Appellees have assigned cross error upon the 
admission in evidence of appellant’s testimony, over 
the objections of appellees. 

Appellant complains of the allowance of a solici- 
tor’s fee of seven hundred dollars to the solicitors for 
appellees (complainants) under the decree of con- 
firmation of the master’s report of sale, but we Jo 
not find that anv exception was taken to this allow- 
ance or any assignment of error made upon the decree. 

Appellant demurred to the cross bil! and now as- 
signs error on the ground that the subject matter of 
the cross bill is not germane to the subject matter of 
the original bill; that upon the question of appellants 
indebtedness to the estate he was entitled to a jury 
trial, and that the court had no jurisdiction to enter- 
tain the cross bill. This is a misconception of the en- 
tire case. Appellant was instrumental in bringing the 
administrator into the case as a defendant. The ad- 
ministrator held a claim, secured by an equitabie 
mortgage, upon the lands appellant was seeking to 
partition and sell. It was certainly a ground of equity 
and germane to the subject matter of the bill that the 
administrator should seek the collection of the claim 
and the enforcement of his lien before the lands 
should be sold and the proceeds distributed and the 
lien lost. We do not understand that in such cases 
defendants are entitled to a jury trial. 

It is urged by appellant that no replication hav— 
ing been filed to appellant’s answer to the cross bill, 
that answer must be taken as true. That is not the 
rule, however, where the parties proceed to put in 
proof as though a replication were filed, as was done 
in this case. This cause was not set down for hearing 
upon bill and answer. The replication was waived. 
Webb v. Alton and Marine Fire Ins, Co., 5in Gilman, 
225. In this cause neither the master nor 
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the chancellor stated in detail the administrator’s ac— 
count, although the cross complainant testified that 
all of the personal estate had been converted into 
cash and all of the debts paid. Cross complainant 
further testified that the only matter that was pre- 
venting his final report was the partition suit. It is 
a familiar rule that a court of equity, having ob- 
tained jurisdiction upon any equitable ground, will 
retain it in order to do complete justice between the 
parties, although in doing so it may be necessary to 
establish purely legal rights or to grant legal reme- 
dies. Longshore v. Longshore, 200 Ill. 470. Im this 
ease it was error not to settle the administrator’s ac- 
count and the entire estate. Appellees have presented 
a cross error on the admission of appellant’s testimony 
attempting to show payment and cancellation of the 
debt of seven thousand dollars to his mother. It is 
undisputed that in December, 1922, appellant’s 
mother advanced him the sum of seven thousand dol- 
lars and took the contract and agreement offered in 
evidence. Appellant testified that after this contract 
was given he executed and forwarded a note to his 
mother for the amount which she held until shortly 
before her death, when upon some correspondence be- 
tween them the mother returned the note to him, 
marked ‘‘paid.’’ Appellant does not produce any of 
the correspondence and testifies that he destroyed the 
note. This testimony is not corroborated in any man- 
ner and clearly, under the statute, since it tended to 
lessen the amount and value of decedent’s estate, it 
was incompetent. 

There is testimony in the record offered by ap- 
pellant tending to show payments upon the seven 
thousand dollar indebtedness. On August 16, 1920, 
appellant’s mother conveyed to appellant 160 acres 
of land which had formerly belonged to appellant, the 
mother reserving an annuity of five hundred dollars 
upon the lands by the deed, and from the time of the 
conveyance the mother looked after the land and 
collected the rents. There is testimony that in the 
fall of 1920 the mother received a large amount of 
grain as the landlord’s rent 
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upon the farm and converted it all to the payment of 
her annuity and her own use. The mother collected 
the rent of the land for the years 1921, 1922 and 1923, 
which was shown te be of the value of eight hundred 
dollars per annum, and none of which has been turned 
over to appellant. It is insisted that these rents, less 
the annuities, should be applied upon the contract 
indebtedness. Doubtless the rents accruing prior to 
the date of the contract and agreement of December 
19, 1922, would be barred by the terms of that instru- 
ment. It seems to be conceded, but without proof, that 
the mother paid the taxes and the cost of repairs 
necessary, but with no testimony in the record even 
as to the tax receipts, the master found: That $800 per 
annum would be a reasonable rental for said lands and 
that the $500 annuity and the taxes and upkeep on 
said lands ‘‘would leave little or nothing,’’ and the 
master and the chancellor were not able to find any 
sum that should be applied upon said debt. This was 
error. The master should have stated the account. 
The burden of proof was upon the administrator to 
show the disposition of the rents and income collected 
by the mother. Appellee insists that any credits of 
this nature should have been presented in the form 
of claims against the estate, and can not be eredited 
upon appellant’s indebtedness. In this appellee is in 
error for numerous reasons, one of which is appel- 
lant’s indebtedness had never been inventoried and 
if appellant had intended these credits to apply upon 
his indebtedness, he could not very well present a 
claim against the estate. 

Appellant assigns error upon the attempted state- 
ment of account or method of the division between 
the heirs set out in the decree. Indeed, it would ap- 
pear that the court construed the indebtedness ol 
appellant as belonging to the three other heirs and 
not to the estate. In this respect the decree is erron- 
eous. Appellant is an heir at law and takes one. 
fourth of the amount of his own indebtedness 
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the same as the other heirs. The decree should be 
reversed and the cause remanded to the Cireuit Court 
of Moultrie County, with directions to cause an ac- 
counting to be had by the administrator of the rents, 
issues and profits of appellant’s land, received by ap⸗ 
pellant’s mother after December 12, 1922, and prior 
to March 1, 1924. Any unexpended balance thereof 
should be applied to appellant’s indebtedness to said 
estate in reduction thereof; and that said administra- 
tor should be required to make a full and complete ac- 
counting and settlement of the said estate, adding to 
the amount of the proceeds of the real and personal 
estate invertoried by him the amount of appellant’s 
indebtedness, and any other property, moneys or 
proceeds that have come into his hands as such ad- 
ministrator. After deducting the claims, debts and 
expenses of administration of the estate, the remain- 
der should be divided into four equal parts and dis- 
tributed to the four heirs at law. In the distribution 
the court should take into consideration the distribu- 
tion heretofore made in the partition suit and the in- 
dcbtedness of appellant as so much distribution al- 
ready made. The costs in the partition suit in the 
Cireuit Court should be equally apportioned to the 
four heirs at law of Ann E. Pyatt, deceased, and the 
costs in this court should be equally apportioned 
among the three adult heirs at law. Otherwise, the 
decree of the Cireuit Court should be affirmed. 
Reversed and Remanded with Directions. 
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APRIL TERM, A. D. 1927 
Richard Rohweder, by Henry Rohweder, His Father 
and Next Friend, Appellee, 
vs. 
Martin McMann, Ralph McMann and Vernie McMann, 
Appellants. 
Appeal from the Cireuit Court of Adams County. 
SHURTLEFF, J. 

Appellee, by his next friend, brought suit in tres- 
pass in the Cireuit Court of Adams County against 
appellants, to recover damages for injuries caused by 
appellants keeping, owning and harboring a certain 
dog of a savage, mischievous and ferocious disposition 
and nature, well knowing that said dog was of such 
nature, and on account of such disposition was likely 
to bite and injure mankind. Appellants pleaded not 
guilty and there was a trial by jury and a verdict and 
judgment for three thousand dollars in behalf of ap- 
pellee, and appellants have appealed. 

Appellee was a child five years of age and the 
proofs tend to show that the appellee received serious 
wounds from the bite of the dog. The appellants con- 
tend on appeal: 

First, That the verdict in this case is contrary to 
the manifest weight of the evidence; 

Second, That the evidence on behalf of appellee 
failed to show that the defendants, or either of them, 
ever had knowledge of the vicious propensities of the 
dog prior to the alleged attack mentioned in the 
declaration; 

Third, That there is no evidence upon which the 
liability of Martin MeMann, one of the defendants, ean 
be based; 

Fourth, That the court erred in overruling the 
appellants’ motion at the close of the testimony for 
appellee; 

Fifth, That the court erred in overruling appell- 
ants’ motion at the close of all the evidence; 
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Sixth, That the amount of the damages fixed by 
the verdict is excessive; and 

Seventh, That the evidence failed to show that 
the dog was vicious and accustomed to attack mankind 
prior to the attack mentioned in the declaration, and 
that defendants had knowledge thereof. 

Appellants in this court have argued no assign- 
ments of error except as based upon the foregoing 
exceptions. There are no exceptions urged in this 
court as to the court’s rulings in the admission or 
rejection of evidence, or the giving or refusing of 
instructions, and no questions of law are raised upon 
the record. The only contentions of appellants are 
that the evidence is insufficient to support the verdict 
and judgment and that the damages are excessive. 

Appellee contends that the record does not pur- 
port to show all of the evidence taken in this case, and 
that the law requires that the record shall state that 
it contains all the evidence produced by both parties; 
that where that does not appear the reviewing court 
will presume that there was sufficient evidence to 
support the verdict, since all intendments are in favor 
of the judgment of the lower court, citing: Chicago, 
Rock Island & Pacific Ry. Co. v. Town of Calumei, 
151 Ill. 512; Kern v. Strasberger, 71 id. 303; Wein- 
garden v. Weinberg, et al, 203 Ill. App. 228; Mohl- 
man v. Business Men’s Accident Association, 201 Il. 
App. 338; Continental Casualty Co v. Maxwell, 127 
id. 23; Robertson v. Morgan, 38 id. 137; Grand, Lodge 
Ind Order Free Sons of Israel v. Olmstein, 110 id. 
322; Ohio & Mississippi Ry Co v. Cope, 36 id. 97, 
and Grimley v. Donahue, 36 id. 550. nC. R. I. & 
P. Ry. Co. v. Town of Calumet, supra, it was held: 
“In Kern v. Strasberger, 71 Ill. 303, it was held, 
where the court has jurisdiction of the parties and of 
the subject-matter of litigation, every presumption cf 
law is in favor of the regularity of the judgment. It 
was also held in cases of law, evidence can only be 
preserved in the record by bill of exceptions, and the 
correctness of the finding of the court below will not 
be examined on appeal, 
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unless all the evidence upon which the court acted is 
thus preserved. In Herman v. Pardridge, 79 Ill. 471, 
it was held, where the court has jurisdiction of the 
person and subject-matter and renders judgment, and 
there is no bill of exceptions, the court will presume 
that the judgment is in all respects regular. See, also, 
Hay v. Hayes, 56 Ill. 342. Here the bill of exceptions 
does not purport to contain all the evidence heard by 
the court on the motion, nor does it purport to contain 
any of the evidence. We must, therefore, under the 
rule announced in the cases cited, presume that the 
judgment dismissing the appeal was warranted by the 
facts in evidence before the court at the time the 
judgment was rendered. ’’ 

~ In Continental Casualty Co v. Maxwell, supra, 
the court held: 

Some other questions are raised on this appeal 
that are dependent wholly on the evidence. These 
we cannot discuss, for the bill of exceptions does not 
disclose that it contains all the evidence. In such 
case the presumption is that there was before the jury 
and the trial court sufficient competent evidence to 
fully sustain the verdict and judgment. The bill of 
exceptions does not state that it contains all the evi- 
dence, nor does the trial judge so certify. The pre- 
sumption in such ease is that it does not. 

‘“‘There is bound in with the record the following 
writing: 

‘‘T, Rene Havill, Official Reporter in and for the 
County of Wabash and State of Illinois, certify that 
the above and foregoing is a true and correct copy of 
all the evidence, both oral and documentary, heard on 
the trial of the aforesaid cause, taken from my steno- 
graphic shorthand notes. 

“‘In witness Whereof, I have hereunto set my 
hand this 22d day of July, A. D. 1905, at Mt. Carmel, 
Tilinois. 

Rene Havill, 
Official Reporter. ’’ 

This does not meet the requirements of the law. 
A reporter’s 
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certificate has no place in a bill of exceptions. It 
must be stated in a bill of exceptions that it contains 
all the evidence, or it must be so stated in the judge’s 
certificate. As we said in Pointon v. The St Louis, 
A. & T. H. R. R. Co., 90 Tl. App. 623: ‘A dill of 
exceptions which fails to state that it contains all the 
evidence in the case is not aided by the statement of 
the reporter. The making of a bill of exceptions is a 
judicial act and cannot be delegated.’ ”’ 

This court held in Mohlman v. Business Men’s 
Accident Association, supra, page 338: ‘‘When the 
bill of exceptions does not state that it contains all 
the evidence, it may be presumed that there was other 
evidence offered on which the judgment can be sus- 
tained, but it will not be presumed that other evidence 
was introduced, by reason of which the judgment 
must be reversed. ”’ 

In the case at bar the bill of exceptions is cer- 
tified by the trial judge as follows: ‘‘And forasmuc) 
as the matters above set forth do not fully appear of 
record, the defendants tender this bill of exceptions 
and pray that the same may be signed and sealed by 
the judge of this court, pursuant to the statute in such 
ease made and provided, which is accordingly done 
this 25th day of March, A. D. 1927.” which certifi- 
eate was signed and sealed by the trial judge. No 
where is it stated or certified that the bill of exceptions 
contains all of the evidence introduced upon the trial 
of the case. Accordingly, in the view of this court, 
none of the questions raised by appellants are properly 
before this court, and it will be presumed that there 
was other evidence offered on which the judgment 
can be sustained. No issues of law being raised upon 
the record, the judgment of the Circuit Court of 
Adams County is affirmed. 

Affirmed. 
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General No. 8105 Agenda No. 37 
APRIL TERM, A. D. 1927 
Henry G. Ailts, Appellee, 
vs. ; 
H. L. Huffington, Appellant. 
Appeal from the Cireuit Court of Tazewell County. 
SHURTLEFF, P. J. 

Appellee brought suit in the Tazewell County Cir- 
cuit Court to recover damages for personal injuries 
to appellee, charged to have been caused by appel- 
lant’s reckless and negligent driving of his car into 
the truck of appellee, at the intersection of Sixth and 
Washington Streets in the City of Pekin, on Decem- 
ber 4, 1924. Appellee averred in his declaration that 
at and immediately preceding said collision he was 
in the exercise of due care and caution for his own 
safety. 

Sixth Street in the City of Pekin runs north and 
south, and Washington Street intersects Sixth Street 
at right angles, running east and west. Appellee was 
driving south on Sixth Street with his auto truck and 
appellant was driving east on Washington Street with 
his car. At the intersection of said streets the two 
ears collided, the front of appellant’s car striking 
the rear fender of appellee’s truck, according to ap- 
pellee’s testimony, and the truck veered to the east, 
went over the curbing and ran into a house standing 
on a lot at the southeast corner of the intersection. 
Appellee and appellant were the only eye witnesses 
of the collision. Appellant testified that appellee’s 
truck struck the left rear fender of his car. The testi- 
mony was conflicting, both as to the negligence 
charged against appellant and as to the question of 
the care and caution exercised by appellee in his own 
behalf. There was a.plea 
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of not guilty, a trial by jury and a verdict and judg- 
ment for appellee in the sum of five hundred dollars. 
The court overruled a motion for a new trial and the 
record is brought to this court by appellant, on appeal, 
for review. 

On the trial of the cause, while appellee was tes- 
tifying, he was asked to relate a conversation he had 
had with appellant, and among other things, testified: 
“TY said, ‘that is what the insurance companies want. 
‘They want us both right or both wrong. Surely some- 
body is wrong,’ and the argument led up that I was 
in the yard first and if he had the right of way how 
did 1 get up in front ef him. Lf 1 was up to the house 
and he was behind, I was surely across the intersec- 
tion and along that line.’’ Appellant moved the entire 
conversation be stricken, which was overruled. 

As to further conversation with the appellant, 
appellee was asked: 

Q. ‘‘ Will you tell what that conversation was? 

A. ‘‘T went to see if he heard anything in regards 
to the insurance company and he said, ‘No,’ he hadn’t 
heard anything at that time and he said he earried in- 
surance———. ”’ 

This was objected to as prejudicial and the court 
struck out the answer. Counsel for appellant at once, 
out of the presence of the jury, moved the court to 
withdraw a juror, which was denied. Upon the re- 
assembling of the jury the following question was 
asked appellee by his counsel: 

Q. ‘‘Mr. Ailts, omitting any reference whatever 
in your testimony to any matter of insurance that you 
carried or which anybody else may have carried, will 
you tell the jury what conversation you had with the 
defendant on this occasion fifteen or sixteen days af- 
ter the accident? 

This was objected to by appellant as highly im- 
proper and the motion renewed to withdraw a juror 
and continue the ease. The objection to the question 
was sustained, but the court denied the 
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motion to withdraw a juror, to all of which rulings 
appellant preserved exception and now assigns error 
upon the ruling of the court in this regard, citing Mc- 
Carthy v. Spring Valley Coal Co., 232 Ill. 473; Bishop 
v. Junction Ry. Co., 289 Ill. 63; Ruwisch v. Knoebel, 
233 Ill. App 526; Wallner v. Smith-Lohr Coal Co., 
145 Ill. Ajp. 386, and other cases. Apparently, the 
rule deducible from these cases is, that when it is 
impossible to tell the effect on the verdict of the im- 
pressions wrongfully conveyed to the jury’s mind by 
the improper conduct of counsel or a party, the ver- 
dict should be set aside. In McCarthy v. Spring Val- 
ley Coal Co., supra, the court held: 

““The question in which Mr. Bayne was referred 
to as the attorney of the Aetna Insurance Company 
was also justly subject to criticism. The question 
asked was as follows: ‘At the time that this state- 
ment was taken from Luke Frain at the office of the 
Spring Valley Coal Company, was Mr. Bayne, the 
attorney for the Aetna Insurance Company, there?’ 
It is as strange as it is unfortunate that this ques- 
tion should have been asked through mere inadyert- 
ence, as stated in appellee’s brief. It is strange that 
with the name of appellant in counsel’s mouth, the 
name of Mz, Bayne, who was then present assisting 
in the trial as attorney for the appellant, should have 
associated itself in counsel’s mind and speech with 
the name of the Aetna Insurance Company as attor- 
ney instead of with the name of the appellant. ‘he 
question and the circumstances were well adapted io 
intimate strengly to the jury that the appellant 
was insured against liability for accidents of this 
character, and that the party which would have to 
respond for any judgment which might be rendered 
was the Aetna Insurance Company. Evidence of this 
character was not competent. The intimation may 
not have been true, and it is unfortunate that the sug- 
gestion should have been inadvertently made. The 
only effect it could have would be to convey an im- 
proper impyession to the jury.’’ The court reversed 
the judgment, stating: ‘‘It is impossible to tell 
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the effect, on the verdict, of the impressions wrong- 
fully conveyed to the jury’s mind,’”’ ete. We do not 
see that it makes any difference whether the impres- 
sion is conveyed by counsel or a party, and its cap- 
acity to create prejudice and to do injury is just the 
same, whether it is done purposely with an evil in- 
tent, or unwittingly and in ignorance of its prejudi- 
cial character. The record in this case does not show 
that appellee or his counsel violated any of the ethics 
in court procedure to get the subject matter of insur- 
ance before the jury, and there is nothing in the rec- 
ord to indicate that appellee appreciated its import, 
or that his counsel anticipated the answer which the 
witness gave. However, the answers of appellee open- 
ly apprised the jury that appellant was protected by 
insurance and indemnified against loss for any ver- 
dict found against him, and it is impossible, under the 
particular facts in this case, to determine just what 
effeet it may have had upon the jury’s mind. It may 
have been the sole reason for the verdict found in 
the case. 

The only case in this State presented by appellee 
to support the verdict is Savage v. Hayes Brothers 
Co., 142 Ill. App. 316. In that case James Francis, a 
witness for appellee, having been cross- examined by 
appellant with reference to a statement he had signed 
concerning the accident, after it had been prepared 
by one Garrett, was reexamined as to why the state- 
ment was sought from him, and stated that Garrett 
was an agent of the insurance company. This answer 
was excluded by the court. The court said: ‘‘We do 
not doubt that it was improper for appellee’s attorney 
to make these allusions and it is to be regretted that 
the verdict, otherwise right, should be imperilled by 
the course pursued by appellees’ attorney, especially 
as the ruling of the trial court indicated the danger 
of such conduet.’’? The court, in refusing to hold the 
impropriety a reversible error, said: ‘‘Second, the 
case is strong on its merits and the damages are ex- 
ceedingly moderate, which indicates that the jury 
were not led astray or prejudiced by the reference to 
the insurance matter. ’’ 
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In other words, the court was able to determine, from 
the record, that the jury had not been prejudiced by 
the offensive matter. We conclude that Savage v. 
Hayes Brothers Company, supra, is in line with the 
rule laid down. We cannot make the same finding in 
the case at bar that was made in Savage v. Hayes 
Brothers Company on the facts, and we are of the 
opinion that the testimony constituted reversible er- 
ror in this ease. 

Appellant assigns error upon the giving of the 
second instruction for appellee, which reads. ‘‘ You 
are further instructed that if you believe from the 
ereater weight of the evidence in this case that on 
the 4th day of December, 1924, the plaintiff, Henry u. 
Ailts was driving an auto truck south upon and along 
Sixth Street in the City of Pekin and across Washing. 
ton Street in said city, and further believe from the 
greater welght of the evidence that the plaintiff while 
driving said auto truck along said public street ap- 
proaching and at the crossing of said streets was li 
the exercise of due care and caution for his safety and 
further believe from the greater weight of the evi- 
dence that the defendant on said date and at the same 
time was driving an automobile east upon and along 
Washington street and further believe from the great- 
er weight of the evidence that the defendant while 
driving said automobile along said Washington street 
approaching and at the crossing or intersection of said 
street with Sixth street if proven, drove said automo- 
bile negligently, carelessly and recklessly as charged 
in the declaration in this case; and further betieve 
from the greater weight of the evidence that by rea- 
son of the defendant driving said automobile negh- 
gently, carelessly and recklessly, the plaintiff drove 
said auto truck into and against the residence of A. 
N. Black in endeavoring to prevent the defendant’s 
ear from striking said auto truck driven by the plain- 
tiff, and further believe that the plaintiff was then 
and there in exercise of due care and caution for his 
safety; and further believe that the plaintiff was in- 
juerd at the time his auto truck collided 
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with the residence of A. N. Black, then in that state 
of the evidence you should find for the plaintiff. ’’ 

The instruction is too long and involved and is 
argumentative. The instruction omits the question 
of proximate cause. It also omits the question 
of any negligence whatever on the part of appellee 
contributing to the injury. The instruction should not 
refer to the declaration without presenting to the 
jury in some instruction the nature of the charges in 
the declaration. Other criticisms are pointed out, but 
since the case will be submitted to another jury, ap- 
pellee will doubtless revise the instruction. 

For the reasons pointed out, the judgment of the 
Circuit Court of Tazewell County is reversed and the 
cause remanded to that court for another trial. 

Reversed and Remanded. 
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General No. 8115. Agenda No. 46. 
APRIL TERM) 1927 
Geneva Bozarth, by her next friend, Leslie Bozarth, 
Appellee, 
vs. 
Louis Ayers, Appellant. 
Appeal from the Circuit Court of Sangamon County. 
SHURTLHEFF, P. J. 

Appellee, a child about twelve vears of age, by 
Leslie Bozarth, her father and next friend, filed her 
declaration to the September term, 1925, of the Circuit 
Court of Sangamon County in trespass, charging ap- 
pellant with statutory rape and claiming damages in 
the sum of twenty-five thousand dollars. There were 
two counts in the declaration, the first charging statu- 
tory rape and the second alleging that the act was 
committed without the consent of appellee. Appellant 
pleaded the general issue; also, the statute ot limita- 
tions. 

The proofs tended to show that appellant, who 
was of the age of sixty-six years, owned and occupied 
a seven room house in the village of Williamville, in 
Sangamon County. One W. I. Johnson, who worked 
for appellant and his sister, Catherine Johnson, occu- 
pied the same house and appellant boarded with them. 
Appellant was engaged in operating three threshing 
machine outfits, a couple of hay presses and a clover 
huller in Sangamon and Logan counties. He was 
much away from home, leaving early in the morning 
and returning in the evening. In the spring and early 
summer appellant and Johnson spent much time at 
the farm of William Fuleher, about four and one-half 
miles north of Williamsville, where he kept his ma- 
chinery, repairing 
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the same for the season’s work. Appellant kept an 
automobile which Johnson usually drove and always 
cranked for appellant. Appellant had a wife and 
three married daughters living at Weldon in DeWitt 
County, whom he visited once or twice a month. The 
wife remained at Weldon because she preferred to be 
near her daughters and grandchildren, but there was 
no break in appellant’s domestic relations. He had 
been engaged in business in Williamsville for about 
eight years. Appellant was not in the best of health. 
He had been troubled with a double hernia for nine 
years and had been troubled with his kidneys. He 
had the ‘‘flu’’ and pneumonia in April and May, 1924, 
and had been confined to his home. 

Appellee, who was eleven years old in June, 1924, 
with her sister, Mary Bozarth, then nine years of age, 
had lived with their grandmother, Molly Bozarth, in 
1922 and 1923, across the road from appellant’s home. 
Their father, Leslie Bozarth, was divorced from their 
mother, who was living in Ohio, and the children had 
lived a part of the time with their father in Peoria 
and more of their time with their grandmother in 
Williamsville. The father was married to a second 
wife on May 31, 1924, and lived in Peoria. It is a con- 
tested question of fact whether the children were with 
their grandmother in Williamsville in May and June, 
1924, or were living in Peoria. Some of the time prior 
to June, 1924, appellee had lived at the Home of the 
Friendless in Springfield. Appellee and her sister, 
when living at their grandmother’s, at times would 
go across to appellant’s, more frequently on Sunciays, 
to look at the funny pictures in the papers and listen 
to the radio. They were across the street at appel- 
lant’s home three or four times a month, usually every 
Sunday. 

Appellee testified that on June 2, 1924, appellant 
requested her and her sister in the afternoon to take 
a ride and that they went with him; that he had asked 
their grandmother if they could go; that he drove 
them to where the machinery was kept; that he had 
a threshing machine and other machinery there; that 
it was Mr. Prickett’s 
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house they went to, about two miles from Williams- 
ville. The sister, Mary, testified that the place was an 
old barn and again calied it a shed, and that it was 
the place where appellant kept machinery. Both girls 
testify that when they got to the place the car was 
stopped about a block from the barn; that appellant 
got out of the car and went to the barn and was gone 
some little time, and then returned to the car and 
asked appellee to go over to the barn and see some 
little kittens; that he told Mary to remain in the car 
and later he would show the kittens to her. Appellee 
testifies that she was taken to the barn and put upon a 
little work bench about four and a half feet high 
attached to a manger; that appellant put her upon the 
bench and as she testifies: ‘‘ He lifted me up and laid 
me down. Mly sister was about a block from there 
in the car. I was trying to get up; I never said any- 
thing to him; I never told him not to do it. He re- 
moved my bloomers. He never got on top of me; he 
was standing up and I kind of laying off from the 
bench up to about my hips. He kept me there quite 
a while. He took his privates out and inserted them 
into my privates and had sexual intercourse with me. 
I have been told and understand what that means. 
My privates were sore afterwards.’’ Appellee testi- 
fies that she never complained to anyone, never told 
her grandmother and never saw a doctor. 

Appellee further testifies that prior to that time 
when she visited appellant’s house he would have her 
sit upon his lap and that he would put his hands under 
her clothes and upon her privates, but that she never 
had told anyone of this or of what took place in the 
barn, except that she told her sister Mary of what 
took place in the barn on that same afternoon. 

Appellant and appellee returned from the barn 
to the machine and Mary was told that she could not 
see the kittens that afternoon. The sister Mary tes- 
tified that the place where they went—‘‘no one was 
in the house.’’ She corroborated the story told by ap- 
pellee except as to what took place in the barn. She 
says it was just a 
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little ways out from Williamsville and there was a 
lot of machinery there that belonged to appellant - 
Mary testifies they were in the shed ‘‘about an hour 
or half an hour or fifteen minutes. »> On her direct 
testimony appellee had testified: ‘‘We went in the 
barn and he closed the door behind us. There was a 
bench there by the trough or else it was tacked on 
it there, of course, and he told me to take down my 
bloomers and I wouldn’t do it and he took them down. 
He told me not to tell anyone and gave me a quarter. 
He had given me dimes, nickels and quarters and fif- 
teen cents before. We then went out to the cemetery 
‘and from there home.”’ 

Appellee further testifies that after that she con- 
tinued to go to appellant’s up to about July 4th when 
she went to Peoria. Appellee further testifies: ‘‘I 
never told anyone. I told my youngest sister first, 
when I first got in the car. I didn’t tell my father 
about it. My sister told him that Mr. Ayers had 
intercourse with me. I didn’t tell him anything. He 
didn’t inquire about it. It was the following spring 
this happened in the spring, and it was the following 
spring that I told him, which would be in the spring of 
1925. That is when my father found it out through 
my sister. ”’ 

The grandmother corroborated appellee to the ex- 
tent of testifying that appellant asked her on June 2, 
1924, if he could take the children for a ride and that 
she gave her permission, and she fixed the date as 
three days after her son’s marriage. The children 
had fixed the date in the same way. Appellant con- 
{radicted the testimony entire. He testified that the 
children had come to his home until in April or May, 
1923, when he directed them not to come any more. 
Appellant was not permitted to state why he ‘‘barred’’ 
them, but did answer ‘They would get in the square 
desk,’’ and he states that they were never on his place 
after he prohibited them from coming there. In every 
detail he contradicted the story of appellee and stated 
that the children were not living in Williamsville in 
May or June, 1924, but quoted the grandmother as 
stating that they were living 
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in Peoria at that time with their father. In this ap- 
pellant was corroborated by a very respectable por- 
tion of the citizens of Williamsville, men and women, 
whom neither the grandmother or father of the chil- 
dren. or any other witness saw fit to rebut. Ii was 
shown beyond question that appellant kept no ma- 
chinery at the ‘‘Prickett’’ place and that the house 
was occupied by a Mrs. Cofer and her five or six 
children. Appellant testified—and it was not dis- 
puted that the first time he ever heard of this charge 
was in June , 1925, when the father, Leslie Bozarth, 
with his attorney, called on him and asked for a set- 
tlement. There was a trial by jury and verdict for 
appellee in the sum of two thousand dollars, a motion 
for new trial by appellant, which was overruled, and 
judgment on the verdict. Appellant has appealed. 

Appellant assigns error that the court refused to 
admit the testimony of a long line of witnesses, who 
were offered to testify that appellant’s reputation for 
chastity was good in the neighborhood where he re- 
sided, to which appellant excepted. The charge in 
the declaration in this ease constitutes a felony and 
one of the most atrocious kind, and it is conceded by 
all parties that to recover appellee must prove her 
charge beyond all reasonable doubt. The charge is 
also one involving moral turpitude and in common 
parlance it may be said that appellant’s-character is 
in issue. The general rule is, as stated in Corpus 
Juris, volume 22, page 473: 

As the presumption is in favor of the good ehar- 
acter of an individual, and the party who relies on 
the bad character of his adversary as part of his case 
has the burden of proof, the general rule is that a 
party is not entitled to introduce evidence of his good 
character, in the first instance, merely because his ad- 
versary has, by the pleadings or the nature of the 
action, charged him with committing a legal wrone, 
or even an act for which he might be 
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subjected to a criminal prosecution, as where the ac- 
tion involves charges of assault and battery, adultery 
or fornication, embezzlement, fraud, incendiarism, or 
malicious injury,’’ etc., and the author says: ‘‘The 
rule is not affected by the introduction of evidence 
bearing on the issue of whether or not the act charged 
has been committed, although such evidence if be- 
lieved tends also incidentally to assail character. ~ 
There is, however, authority to the effect that, where 
the nature of the action directly assails the moral 
character, or where the evidence of fraud or other 
wrongdoing is entirely circumstantial, or the charge 
impuens the party’s eredibility as a witness, evidence 
ot character will be received. ’’ 

It has been held that chastity may be shown in 
proceedings involving adultery, indecent assault or 
rape, but is irrelevant in a homicide case. (Balkum 
v. State, 115 Ala. 117; Com. v. Kendall, 113 Mass. 
210; Bingham v. Bernard, 36 Minn, 114.) The rule, 
so far as it has been carried in this State, is stated 
with great succinctness by Mr. Justice Bailey in Me- 
Bean v. Fox, 1 Il. App. i186: 

‘““As a general rule, evidence of good character 
is confined to criminal prosecutions, involving ques- 
tions of moral turpitude. There are, it is true, some 
exceptions, consisting of that class of actions where 
general character is drawn in question by the plead- 
ings or points involved in the cause. Im slander, the 
plaintiff’s general moral character in an object of in- 
quiry, with a view to the amount of damages he is 
entitled to claim. Cases of seduction, criminal con- 
versation, and breach of promise of marriage, are also 
exceptions, and there are doubtless others. But where 
a civil action is brought for an injury to rights of 
property, though the injury is legally criminal, and 
involves moral turpitude, so that on an indictment 
evidence of character would be obviously receivable, 
the authorities are against its admissibility. ”’ 

Page 6 

















"ta 
win — sein: faivioinaeri it J patter a — 
conW $11 debueh: x a0. TE ald Cit paced oe 
otis atl! (ent 1 3 brett 1 cuneate (01 
hetvite al meee * ney — * wil J baal er 





as poe it. on ‘ea 

taterrrada ino tan hire ys lninuma ee A". i 
‘any, Uo? ro kesaony (suienine ut: ye 
Wea entiodh Ae ete ee — DD — —— 
nolw anette eel ati Sai at 4697 F 
—— ai amssunade ‘a 
priate Vd —A ‘ay wi —— —* 


D Ae pan pee ol | 


anrripite “eb Getta tae daar. — 


ve 
ary ij “iti ae wnevalt: hau etait s t 










dimeah et Guljat wit weit 8 
— guna 


ade od ew w im luerenels w —— 4 
es ebacle lain, ak herein. *IR svidbvodhtinn ttt 


wii 
oo) — My * 


An examination of a considerable number of cases 
in this state: Israel v. Brooks, 23 Ill. 526; Burnett v. 
Simpkins, 24 Ill. 265; Sprague v. Craig, 51 Ill. 293; 
Berdell v. Berdell, 80 Ill. 607; Cross v. Rutledge, 81 
Tl. 266; Cummins v. Crawford, 88 Ill. 312; Rosen- 
krans v. Barker, 115 Ill. 339; Luthmers v. Hazel, 212 
fil. App. 205, together with Great Western Life In- 
surance Co. v. Sparks, 49 L. R. A. (N.S.), page 725 
and note; same case 38 Okl. 395, 132 Pac. 1092, leaves 
the question about as Mir. Justice Bailey left it in 
McBean v. Fox, supra,—‘‘There are doubtless other 
exceptions,’’ but this court is not prepared to consider 
the case at bar one of them. This case will be reversed 
cn other grounds and upon another trial the question 
may not arise. 

Some complaint is made by appellant for the 
court’s refusal to give two instructions. Appellant’s 
fifth refused instruction, covering the question of 
reasonable doubt ‘‘based upon the evidence or want of 
evidence in the ecase,’’ should have been given. The 
serious question raised by appellant on this record is 
that the verdict is against the manifest weight of the 
evidence. The testimony to support the verdict is 
furnished by the grandmother and two children un- 
corroborated by any other witness, and the testimony 
to establish the offense itself is based upon the un— 
corroborated story of appellee. The testimony intro- 
duced does establish beyond a reasonable doubt that 
the place where the act was claimed to have been 
committed was not the Prickett farm, for other reasons 
in addition to the fact that appellant did not then have 
nnd never had had a threshing machine or any ma- 
chinery on the Prickett place and the place was occu- 
pied. The description of the Fulcher place and the iron 
shed at Hikhart, four and one-half miles north of Wil- 
liamsville, where appellant did keep all of his machin- 
ery, makes it impossible that appellant could have driv- 
en these children to that hill on June 2, 1924. if appel- 
lee is as worldly wise and mature as her testimony 
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would seem to indicate, she could and would have 
directed her father and counsel to the same old, wn- 
occupied house and barn or shed back some distance 
from the road where she was ravished on the afternoon 
of June 2, 1924. She could and would point out the 
work bench, about four and one-half feet high, nailed 


664. 


or fastened to a ‘‘manger”’ or ‘‘trough’’ upon which 
she was laid. If she was not sufficiently worldly wise 
and mature to do that, she is too immature and un- 
certain to accept her statement as to the other tran- 
sactions that she charges took place that day that 
she never has deemed of sufficient importance to tell 
to anyone except her sister soon after she came out 
of the barn. If appellee was ravished and injured in 
the way she testifies she was, it lies and did lie at the 
time of the trial within the purview of sureical 
science to make some demonstration or corroboration 
of the fact; but she testifies that she has never been 
examined by a doctor and no effort has ever been made 
by those surrounding her to identify the scene of the 
crime. It doubtless may be said that -this is merely 
a civil action and a judgment calling for the payment 
of two thousand dollars in money. Since when in 
this class of cases did suitors obtain the right to vend 
the criminal stautes for hire? There has been no crim- 
inal prosecution of this case, no indictment and the 
statute of limitations has now run. There was, iv 
days of old, a symptom of legal ethics which forbade 
a suitor from recovering for the injury caused by a 
felony until the criminal statute had been enforced. 
in Bishop on Criminal Law, third ed. vol. 1, sec. 558, 
it was stated: 

“The New Hampshire court has held that the 
party suffering from a felony need not wait till the 
criminal matter is finally disposed of before bringing 
his action; but that it is sufficient to delay till then 
the trial. This distinction seems not directly to con- 
flict with any common law authorities, but to be in 
harmony with the principles on which they all repose. 
The plaintiff is in no fault 
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while he is doing all he ean, and as fast as he ean, in 
respect to the crime; and no reason appears why he 
may not pursue his civil remedy, only not pressing 
his suit to a final termination in advance of his public 
duty.’’ 

The question of his public duty has always been 
considered fundamental and is elementary. The best 
evidence of appellee’s rights in the case at bar, would 
be a court record showing appellant’s conviction of a 
felony. The testimony showed that these children 
rode in appellant’s automobile prior to June 2, 1924, 
at different times. It seems strange that the erand- 
mother and both children should remember two years 
later that on this particular occasion it was on June 
2, 1924, in the afternoon of the day. On the trial a 
dozen witnesses in behalf of appellant testified that 
these children were not in Williamsville in June, 1924, 
some testifying that the grandmother had said they 
were in Peoria with their father; others stating they 
had not been seen in Williamsville. The children, 
wherever they were, were under the custody and con- 
trol of the father, and all during the trial the father, 
with his counsel, sat in court and gave no testimony in 
the case. Appellant was corroborated by the John- 
sons Im stating that the children had not been in their 
home after the fall of 1923. 

We are aware that the jury saw and heard the 
witnesses testify and are better able to determine the 
credit to be given to the testimony of the different 
witnsses than a court that reads the testimony from 
the printed page. However, when the testimony in 
the record, in the view of the court, is insufficient to 
satisfy the mind of the court of the truth of the charge, 
beyond a reasonable doubt, it is the duty of the court 
to reverse the judgment. 

Leslie Bozarth, father and next friend of appellee, 
had been employed by appellant before moving to 
Peoria. He returned to Williamvsille and was work- 
ing for Ralph Taylor in October, 1924. 
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He had lived in Springfield or did live there at a later 
date. The grandmother moved away from Williams- 
ville to New Berlin and then returned to Williamsville. 
There was some testimony tending to support the de- 
claration and the court did not err in refusing to in- 
struct the jury. In the view of this court the manifest 
weight of the testimony does not support the verdict 
and the judgment of the Circuit Court of Sangamon 
County is reversed and the cause remanded for further 
proceedings, not inconsistent with this opinion. 
Reversed and Remanded. 
Page 10 
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General No. 8062. Agenda No. 3. 
APRIL TERM, 1927 
People of the State of Illinois, Defendant in Hrror, 
VS. 
Walter S. Haxton, alies Pete Haxton, Plaintiff in 
Error. 
Writ of Error to the Circuit Court, Morgan County. 
ELDREDGE, J. 

The State’s Attorney of Morgan County filed an 
information in the Cireuit court thereof in the name 
of the People of the State of Illinois, against Walter 
S. Haxton, alias Pete Haxton, plaintiff in error, charg- 
ing the latter with violations of the prohibition Act 
of July, 1921. The information originally consisted 
of four counts. To the first and fourth counts the 
State’s Attorney, by leave of court, entered a noile 
prosequi and the trial was had on the second and third 
counts, resulting in the conviction of olaintiff in error 
upon each of said last mentioned counts. Before the 
trial, plaintiff in error made a motion to quash each of 
said remaining counts, which motion was overruled 
and this action of the court is assigned as error. These 
counts are identically the same with the exception that 
the second charges the unlawful possession of certain 
intoxicating liquors, to-wit, whisky, while the third 
charges the unlawful possession of certain intoxicat- 
ing liquor, to-wit, wine, therefore what is said will 
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apply equally to each of them. 

It is averred in the second count ‘‘that the said 
Walter S. Haxton, alias Pete Haxton, late of the 
County of Morgan, in the State of Illinois, on the 12th 
day of September, in the year of our Lord one thous- 
and nine hundred and twenty-five, at and in the Coun- 
ty of Morgan, in the State of Illinois, did willfully and 
unlawfully possess certain intoxicating liquor, to-wit, 
certain whisky, containing more than one-half of 1 
per centum of alcohol by volume and fit for beverage 
purposes; the said Walter S. Haxton, alias Pete Hax- 
ton, not then and there having a permit from the At- 
torney-General of the State of Illinois to possess said 
intoxicating liquor, and the said Walter S. Haxton, 
alias Pete Haxton, not having theretofore lawfully ob- 
tained said intoxicating liquor from a physician hay- 
ing a permit from the Attorney-General, of the State 
of [llinois to prescribe intoxicating liquor, and the 
said Walter S. Haxton, alias Pete Haxton, not having 
otherwise lawfully obtained said intoxicating liquor 
and not then and there possessing said intoxicating 
liquor in his private dwelling for use for the personal 
consumption of himself and his family residing in said 
dwelling and of his bona fide guests entertained by 
him therein; the said possession of said intoxicating 
liquor by him, the said Walter S. Haxton, alias Pete 
Haxton, being 
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then and there unlawful and prohibited and in viola- 
tion of the Dlinois Prohibition Act contrary to the 
form of the statute in such case made and provided and 
against the peace and dignity of the People of the 
State of Illinois. ’’ 

Tt is urged that the only offense charged in the 
above count is that of the unlawful possession of cer- 
tain intoxicating liquor, and the contention of plaintiff 
in error is, that conceding all the facts set out in the 
count to be true, yet no crime under the Prohibition 
Act is alleged. This same contention was made in the 
cases of People v. Talbot, 322 Ill. 416; People v. Mos- 
ley, 245 Ill. App. 388; People v. Martin, idem 282, 
and People v. Smith, idem 119. It was held in those 
eases that the defense that the intoxicating liquor was 
possessed lawfully was an affirmative one and need 
not be negatived in the information or indictment. 
The other errors assigned are without merit. 

The judgment is affirmed. 
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APRIL THRM, A. D. 1927 
O. M. Sizemore, Appellee, 
VS. 

John McDaniel, Appellant. 

Appeal from Circuit Court, Edgar County. 
ELDREDGE J. 

This action was originally brought in assumpsit 
to recover damages for a breach of warranty in a war- 
ranty deed. On an appeal to this court (Sizemore vs. 
McDaniel, 239 Ill. App. 280) we held that the proper 
cause of action was one in covenant and the judgment 
was reversed and the cause remanded. Upon the re- 
instatement of the case in the court below, the declara- 
tion was amended so as to present a cause of action 
in covenant. Issues were joined and the cause sub- 
mitted to the court for trial without a jury. The 
court found the issues in favor of appellee and as- 
sessed the damages at the sum of $500.00, upon which 
finding judgment was entered and from which judg- 
ment this appeal is prosecuted. There was ample 
evidence in the case to support the judgment. Ina 
trial of a cause before the court without a jury, the 
court is presumed to consider only the evidence which 
is competent and if there is sufficient competent evi- 
dence in the record to support 
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the finding it is immaterial whether some of the evi- 
dence admitted by the court is not competent. No 
propositions of law were asked and consequently there 
are none to be considered by this court. 

There being sufficient competent evidence to sup- 
vort the finding the judgment is affirmed. 

Judgment affirmed. 
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General No. 8082 Agenda No. 18. 
APRIL THRM, A. D. 1927 
Paul Prehn, Appellee, 
VS. 
Illinois Power and Light Corporation, Appellant. 
Appeal from Circuit Court Champaign County. 
ELDREDGE, J. 

Paul Prehn, appellee, in the Cireuit Court of 
Champaign County, obtained a judgment for $325.00 
against appellant, for damages to his automobile re- 
ceived in a collision between it and a street car oper- 
ated by appellant in the City of Champaign. The dec- 
laration consists of one count and charges general 
negligence only. 

On November 10, 1923, appellee lived in the City 
of Champaign and was a wrestling and boxing coach 
at the University of Illinois. At about 7:30 o’clock on 
the morning of that day he, accompanied by a friend. 
Dewey Kemp, started from, a garage in his automobile 
to go to the University gymnasium. The morning was 
very foggy and while the density thereof varied some- 
what, appellee in his testimony states: ‘‘the fog was 
dense enough all of the way along that you could not 
see across the street, especially driving a car.’’ Ap- 
pellee also testified, in substance, that before he 
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left the garage he raised the windshield and turned 
on his headlights which were new and bright; that as 
he was driving south on Neil street, after he had passed 
the intersection of White street, he turned the automo- 
bile to the left to avoid another automobile parked 
next to the curb on the west side of Neil street; the 
street car tracks of appellant ran north and south in 
the center of Neil street; he was driving at a rate of 
speed between five and ten miles an hour and he and 
Kemp were looking to the side, as well as forward, 
on account of the fog; as he turned his automobile to 
the left to avoid the one parked by the curb, it passed 
over the west track of the street car tracks of appellant 
and while in that position was struck by a street car 
proceeding north on Neil street; when he first saw the 
street car it was ten or fifteen feet away; there was 
no headlight on the street car nor any sounding of a 
horn or bell, nor noise of any kind; that it was just a 
second or a few seconds after he saw the street car 
until the time of the impact; after the accident the 
automobile and the street car were locked together or, 
at least, they were in physical contact; the street car 
was running at the rate of speed of fifteen miles per 
hour. On eross examination he testified that he did 
not mean to say there wasn’t a gong sounded, but that 
he did not hear one and that it is the same with refer- 
ence to the 
Page 2 
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lights, that he did not see any lights on the street car; 
both the street car and the automobile stopped prac- 
tically immediately after the collision; the headlights 
on his automobile would show objects that morning 
about fifteen or twenty feet away; that the street was 
slippery and he did not remember whether his car 
skidded any or not. Dewey Kemp, in general, cor- 
roborated appellee and also testified, in substance, 
that there was no light on the front end of the street 
ear; he did not hear any bell sounded or any warnings 
of any kind; he remembered that the lights in the back 
of the street car were burning when he left the scene 
of the accident; that the motorman left the street car 
right after the accident and came over to the automo- 
bile where he and appellee were sitting. George Shef- 
fler, a witness on behalf of appellee, testified, in sub- 
stance, that at the time of the accident he was walk- 
ing south on the east side of Neil street about sixty 
feet away; he did not see the automobile or the 
street car until after the collision; he heard the engine 
of the automobile and also the noise of the street car 
running; he could not see any lights on either the 
street car or the automobile from the sidewalk where 
he was; he heard the collision and went over as quick- 
ly as he could; does not remember hearing any gong, 
bell or whistle sounded; did not know whether there 
was a head- 
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light burning on the street car, but when he got to the 
place of the collision, lights were burning on the street 
car and appellee and his friend were still in the auto- 
mobile. These were the only witnesses who testified 
for appellee in regard to the accident itself. 

On behalf of appellant, Roy Tatlock, the motor- 
man of the street car in question, testified, in sub- 
stance, that he had been employed by appellant for 
about nineteen years and had been a motorman for 
seven years; he started north on Neil street from Healy 
street; there were no passengers on the street car; the 
headlight on the street car was burning and also the 
lights inside of the car; as he came to the scene of 
the accident he was running very slow, about five 
miles per hour, and was ringing the bell all the time; 
when he first saw the automobile it was about ten feet 
from him in the middle of the track, facing him; he 
immediately applied the brakes on the car and it was 
practically stopped when the automobile hit it; in 
his judgment the automobile, at the time of the col- 
lision, was running between twenty and twenty-five 
miles per hour. Mr. Gemming, living at 313 South 
Neil street, near the scene of the accident, stated that 
he was on the front porch of the house, which faces 
Neil street, and saw the street car approaching from 
the north; the headlight on 
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the car was burning as were also the lights inside of 
the car, though they appeared dimly through the fog; 
the bell was sounding on the street car; he also saw 
the headlight on appellee’s automobile, which at the 
time, was coming south on the street car tracks at a 
rate of speed between thirty and thirtv-five miles per 
hour. Claude Sowers was a motorman on an Inter- 
urban car which was following immediately behind 
the street car, and testified that he was following very 
slowly behind the street car, heard the gong sounded 
and heard the collision and proceeded at once to the 
scene of the accident, where he found appellee sitting 
in the automobile and saw the headlight and the other 
lights on the street car burning. Substantially the 
same facts are testified to by John Doran, conductor 
of the Interurban car, Mrs. Lulu Roney, who also 
lived at 313 South Neil street, testified that she was 
also on the front porch of the house before and at the 
time of the accident and was talking to some of her 
roomers; that it was very foggy and one could not see 
very far, but she saw the headlight and the lights in 
the street car as the car reached Springfield avenue, 
though the lights were dim through the fog; the street 
car passed almost directly in front of her house and 
was moving very slowly, not more than five miles an 
hour and she heard the 
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gong sounded on the car; she could see the lights on 
the automobile when it was north of the place of the 
accident though they were dim, but she could tell 
there was an object coming; the automobile, before 
the accident, was traveling about twenty miles an 
hour; the ‘‘gonging”’ of the bell on the street car first 
attracted her attention. All the above witnesses testi- 
fying on behalf of appellant also stated that they saw 
no automobile parked on the west side of Neil street. 
Neil street extends through a thickly populated part 
of the city of Champaign and is a much traveled street. 
The theory of appellee is that the motorman on the 
street car, before the accident, was running his car 
through a dense fog at too great a speed without any 
headlight burning on the car and without giving any 
warning of its approach. As to the rate of speed it is 
conclusively shown that the street car was traveling 
very slowly for the reason that it stopped almost in- 
stantly after the collision. We are also of the opinion 
that a preponderance of the evidence does not show 
that the headlight on the street car was not lighted, 
before and at the time of the collision. The testimony 
of the motorman in regard to the headlight is corrobor- 
ated by two disinterested witnesses, Gemming and 
Mrs. Roney, and also, to some extent, by the wit- 
nesses Sheffler and Kemp, who testified on behalf of 
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appellee. Sheffler, who was only sixty feet away from 
the accident at the time it occurred and immediately 
went to the scene of the collision and then noticed that 
there were lights burning on the street car. Kemp who 
was in the automobile with appellee, also testified that 
after the collision he noticed lights inside of the car. 
It is highly improbable that the motorman would have 
lighted the lights inside of the car and not the head. 
light. Moreover the evidence shows that all the lights 
were turned off and on by a switch located behind the 
motorman. Nor do we think it is shown by a prepon- 
derance of the evidence that the gong on the street 
car was not sounded. 

The motorman testified that he did not see the 
automobile until it was within about ten feet from 
him and appellee testified that he did not see the street 
car until it was within fifteen or twenty feet from him. 
The street car running on a fixed track could not be 
turned in either direction to avoid the injury and the 
only thing the motorman could do when he saw the 
automobile of appellee was to stop his car as soon as 
possible. There is no evidence to show that the street 
car was not brought to a stop with all reasonable dili- 
gence. A careful consideration of all the evidence in 
this case leads us to the conclusion that neither party 
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was particularly at fault, or could be charged with 
negligence or contributory negligence, but that owing 
to the density of the fog neither party saw the other 
vehicle in time to avoid the collision and that it was 
one of those unfortunate accidents for which neither 
party was to blame. 

On the trial appellee in proving the damages to 
the car on account of the injury, introduced the testi- 
mony of the owner of the garage where the repairs 
were made. This witness testified that some repairs 
were made which were not caused by the accident, and 
in support of the testimony of this witness many labor 
and material tickets were also introduced and it is 
claimed that some of these represented labor and ma- 
terial expended and used on the ear for repairs whicl: 
were not made necessary by the accident. Seventy- 
six pages of the abstract are devoted to the testimony 
on the damages to the car. The appellee entered a dis- 
claimer as to a number of items embraced in the 
charges for these repairs, admitting that such were 
not made necessary by the accident, Appellant claims 
that many of the other tickets and items therein were 
erroneously admitted because they represented work 
done and articles furnished for repairs not made ne- 
cessary by the accident, but has failed to point out in 
its brief any of these items, but leaves it to the court 
to examine this mass of testimony and determine for 
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itself if any such items in the bill for repairs were 
erroneously admitted in evidence. This is a duty which 
we must decline to assume. If any such items for re- 
pairs were erroneously admitted particular mention of 
them should have been made and the pages of the 
abstract referred to where they could be found. 

Complaint is also made that the court erred in 
admitting the testimony of the court reporter who re- 
ported the testimony of certain witnesses on a former 
trial of this case. This testimony was offered in im- 
peachment of certain witnesses who testified on the 
former trial. The court reporter was asked this ques- 
tion by counsel for appellee: ‘‘(Q) I will ask you to 
read from your notes Mr. Tatlock’s testimony as to 
where the accident occurred.’’ Thereupon the court 
reporter read from his notes a series of questions and 
answers asked of the witness and answered by him on 
the former trial. Also in attempting to impeach some 
of the testimony given by the witness Gemming, the 
court reporter was asked this question: “<(Q) You 
may read his testimony on the distance this accident 
occurred from Springfield Avenue.’’ The reporter 
again read a series of questions and answers given by 
said witness on the former trial of this cause. This 
was not the proper way to introduce impeaching ev1- 
dence of this character. If a witness has testified on a 
second trial to facts, material to the issues, differently 
from what he did on the first trial and it is intended to 
impeach his 
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General No. 8086 Agenda No. 21 


APRIL THRM, A. D. 1927. 
Ethel Hodges, Appellee, 
vs. 
Commercial Union Assurance Company, Appellant. 

Appeal from Circuit Court, Macoupin County 
KLDREDGH, J. 

Ethel Hodges, appellee, brought this action in 
assumpsit against the Commercial Union Assurance 
Company, appellant, to recover upon a policy of in- 
surance for $1,000.00, covering a building owned by 
her, against loss by fire and lightning. A jury was 
waived and the case was tried before the court who 
found the issues for appellee and assessed her damages 
at the face of the policy, $1,000.00, on which finding 
judgment was entered. The building was worth ap- 
proximately $4000.00, and was substantially totally de- 
stroyed and no question as to the extent of the dam- 
ages is involved. Appellant seeks to defeat appellee’s 
recovery under the policy by two technical defenses: 
(1)! failure to furnish proofs of loss, and (2) failure to 
demand an arbitration prior to bringing suit. 

The building in question was a store building and 
located at Standard City. Appellee lived, at the time, 
in Springfield. She had procured the policy of insur- 
ance through appellee’s agent, 
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the witness Dunn, who lived in Carlinville. When 
appellee was informed that her building had been 
burned, she went to Carlinville and met Mr. Dunn, 
who took her in his automobile to Standard City to 
review the ruins of the building. They remained in 
Standard City about an hour and then went back to 
Carlinville and proceeded to Dunn’s office. There 
the latter made out a loss report to be sent to appell- 
ant. Appellee asked Dunn if there was anything more 
for her to do and he told her that if there was he 
would let her know and requested her to send her 
policy to him as he thought the adjuster would want 
to see the policy when he came. Shortly thereafter 
appellee sent her policy to Dunn who kept it for 
several months. Sometime after the fire she was noti- 
fied to meet the adjuster at Dunn’s office, but when 
she got there the adjuster had left. Appellee, through 
her attorneys, on March 31, 1926, wrote to appellant in 
regard to paying the policy, and on April 10, 1926, 
wrote a second tetter making the same _ in- 
quiry. Appellant, however, never answered 
either letter, but it appears that afterwards it 
turned the matter over to the Western Adjustment 
and Inspection Company of St. Louis, Missouri. The 
result of the negotiations with the Adjustment com- 
pany was the refusal to pay the amount of the policy 
on the ground that appellee had not furnished proofs 
of 
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loss within sixty days from the time of the fire, in 
accordance with the terms of the policy. 

Dunn was the local agent of appellant in Carlin- 
ville. The policy itself provides ‘‘but this policy 
shall not be valid until eountersigned by the duly 
authorized agent of the company at Carlinville, IIli- 
nois,’’ and is countersigned by Dunn, as such agent. 
It is the settled rule of law that an agent of an in- 
surance company who has the power to solicit insur- 
ance, receive and forward applications, receive and 
deliver policies and collect premiums, even though his 
agency be confined to the territory in which he 
operates, is a general agent of the company and as 
such can waive provisions in the policy. Phoenix 
Ins. Co.v. Stocks 149 Ill 319; Hancock Ut. Life Ins. 
Co. v. Schlink, 175 Ill. 284; Milwaukee Mech. ins. 
Co. v. Schaliman, 188 Ill. 213; Citizens Ins. Co. v. 
Stoddard, 197 Ill 330. The policy contains the usual 
provision that no agent shall have power to waive any 
provision or condition thereof except such as by the 
terms of the policy may be the subject of agreement 
endorsed thereon or added thereto and unless such 
waiver shall be written upon or attached thereto. This 
provision of the policy has reference only to the con- 
ditions entering into and forming a part of the con- 
tract of insurance, and has no application to the condi- 
tions which are to be performed after loss has oc- 
curred. Citizens Ins. Co. v. Stoddard, 
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supra. The agent, Dunn, had power to waive the pro- 
visions requiring proofs of loss and if his words and ac- 
tions would reasonably lead appellee to believe that no 
proofs of loss were necessary, then the above provision 
was waived. The court saw and heard the witnesses 
who testified and he was the only one who had the 
power to determine the credence to be given to each 
and his judgment is fully supported by the evidence. 
Appellant, through its agents, could not lure appellee 
into a sense of security by assuring her that she had 
no further duties to perform under the provisions of 
the policy after the fire occurred, obtain possession 
of the policy itself and then deny liability because 
appellee had not furnished proofs of loss. To hold 
otherwise would be to place a premium upon fraud. 

As to the second defense above mentioned, the 
policy provided that in the event of disagreement as 
to the amount of the loss the same shall be ascertained 
by two appraisers and an umpire, who shall determine 
the same. There was no dispute as to the amount of 
the loss and appellant cannot avail itself of this pro- 
vision of the policy, and even if it could, it was waived 
by the agent. The policy was for $1,000.00, and the 
uncontradicted testimony was that the loss pmounted 
to $4,000.00, and there was no dispute over the amount 
of the loss. Moreover, the denial of any liability be- 
cause no proofs of loss were furnished was a waiver 
of the provision for 
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arbitration. Mechanics Ins. Co. v. Hodges, 149 Il. 
298; Williamsburg City Ins. Co. v. Carey, 83 Ill. 457; 
Phoenix Ins. Co. v. Stocks, 149 Ill. 319; Lohr Bot- 
tling Co. v. Ferguson, 223 Ill. 88. 

There is no error in the record and the judgment 
is affirmed. 

Affirmed. 
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General No. 8104 Agenda No. 36 
APRIL TERM, 1927. 
Aud Sandusky, Appellant, 
vs. 
William Meithe, Appellee. 
Appeal from Cireuit Court, Vermilion County. 
ELDREDGE; J. 

Appellant was the owner of the Sharon Coal Mine 
near Georgetown in Vermilion county. This mine had 
been operated by certain parties under a lease. In 
April, 1926, appellant made an agreement with one 
Dalton, that the latter was to take over the lease of 
the parties who had been operating the mine, fix up 
the mine, operate it and pay appellant eight cent3 a 
ton royalty for all coal mined. Dalton undertook to 
put the mine in shape for operation and employed 
appellee to help him do so. He paid appellee $40.00 
on his wages, but it seems that he made a failure im 
the business and ceased operating the mine. Appe!- 
lee had earned, as wages working in and about the 
mine, $145.00. Being unable to collect the balance of 
$104.03 due him from Dalton he sued appellant there- 
for before a justice of the peace and on another trial 
on appeal to the Cireuit court, he recovered another 
judgment against appellant for a like amount. 
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There is nothing in the evidence in this case 
which tends to show that appellant employed appel- 
lee or that he promised to pay him for any work that 
he might perform about the mine. If anybody was 
liable for the payment of his wages it was Dalton and 
appellee must resort to his remedy against him to 
recover what is due him therefor. 

The judgment is reversed and cause remanded. 
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APRIL TERM A, D. 1927 
Maggie Pearl Sharp, et al., Appellants, 
VS. : 
Matthew S. Sharp, et al., Appellees. 
Appeal from Cireuit Court, Sangamon County. 
ELDREDGH, J. 

Appellants filed their bill for partition of cer- 
tain real estate situated in the County of Sangamon, 
Tllinois, making appellees parties thereto. The bill 
avers that James W. Sharp died March 29, 1908, leav- 
ing him surviving at the time of his death, his widow, 
Jennie Sharp, and Effie M. Sharp, Maggie Pearl 
Sharp and Matthew S. Sharp, his children and only 
heirs at law; that said children became seized in fee 
as tenants in common of said described premises sub- 
ject only to the homestead and dower interest of Jen- 
nie Sharp, The prayer of said bill includes, among 
other things, the request that an accounting be made 
to the complainant, Maggie Pearl Sharp for the rents 
acerued and to accrue from the date of the death of 
the said James W. Sharp, though no facts are alleged 
in the bill as a basis for any such accounting. The 
defendants to the bill filed two pleas and also an ans- 
wer. In the answer the defendants allege that said 
James W. Sharp was, at the time of his death, seized 
of the legal title to the premises deseribed in the bill, 
but 
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deny that he was seized of the fee simple title to said 
premises and aver that the said defendant, Jennie 
Sharp, widow as aforesaid paid of her own money, 
a large portion of the purchase price at the time said 
premises were purchased and title taken in the name 
of said James W. Sharp and that said money was 
never repaid to her in the lifetime of James W. Sharp 
nor since, and aver that said James W. Sharp and 
said Jennie Sharp held said premises as tenants in 
common in equal shares although the legal title by 
mutual agreement between the said James W. Sharp 
and the said Jennie Sharp was allowed to remain in 
the said James W. Sharp; that such was the condi- 
tion of the title to the premises described in the bill 
at the time of the death of the said James W. Sharp 
and at the time of the filing of the bill of complaint 
herein. There was some evidence introduced which 
tended to show that at the time the property in ques- 
tion was purchased by James W. Sharp and his wife, 
Jennie Sharp, that the latter paid on the purchase 
price the sum of $4,000.00, which she had inherited 
from her father and that there was a mutual under- 
standing between herself and her husband, in sub- 
stance, that for convenience the title would be placed 
in him. The chancellor refused to hold that a result- 
ing trust was created and cross errors have been as- 
signed upon the record by appellees presenting this 
question. Where the issue is whether a resulting trust 
in real estate was created, the question 
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of a free hold is involved and this court is not auth- 
orized to determine that question and the appeal lies 
directly to the Supreme court.Lehman et al., v. Roth- 
barth, 111 Ill. 185. 
It is therefore ordered that this cause be trans- 
ferred to the Supreme court. 
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General No. 8014 Agenda 3 
OCTOBER TERM, 1926 
William Gillum, Administrator of the Estate of Tru- 
man Gillum, deceased, Appellant. 
vs. 
Central Illinois Public Service Company, a Corpora- 
tion, Apvellee 
Appeal from Coles. 
NIEHAUS, J. 

In this case the appellant William Gillum, as ail- 
ministrator of the Estate of Truman Gillum deceased, 
brought this suit against the appellee Central [linois 
Public Service Company, in the cireuit court of Coles 
County, to recover damages from appellee for the 
benefit of the next of kin of the deceased, for wrone- 
fully causing the death of the deceased, The declara- 
tion alleges, that the deceased was killed by an elec- 
trically propelled street car under the management 
and control of appellee’s servants on the 27th day of 
September, 1925, while the deceased was passing over 
appellee’s street car tracks at the intersection of EH 
Street in the city of Charleston. Several of the counts 
in the declaration charge general negligence in the 
management and control of the street car in question; 
other counts allege a failure on the part of appellee’s 
servants operating the car, to keep a proper lookout 
as they approached the street crossing; and that the 
car was run at an excessive and dangerous rate of 
speed across the intersecting street in question. The 
fifth count charges, that the motorman who operated 
the car, drove the car across the street intersection 
‘‘with knowledge that said electric car was approach- 
ing said street intersection and that persons might 
reasonably be expected to cross over said street rail- 
way at said place; and knowing of said surrounding 
circumstances and existing conditions; and being con- 
scious from such knowledge, that his conduct would 
naturally and probably result in injury to others; and 
with entire absence of care for the life, person or 
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property of others; and with a conscious indifference 
and willful disregard of consequences.’’ The trial of 
the case resulted in a verdict and judgment for the 
appellee. This appeal is prosecuted from the judg- 
ment. : 

The appellee at the close of all the evidence made 
a motion, that the court direct a verdict of not guilty, 
on the fifth count of the declaration charging wilful- 
ness, and the motion was sustained; and a verdict of 
not guilty directed on the fifth count. This action of 
the court, is urged as one of the principal grounds for 
reversal of the judgment; error is also assigned on 
the giving of several instructions for the appellee, 
which if wrong, were prejudicial to appellant’s right 
of recovery. One of the instructions referred to, name- 
ly the first one, given for appellee, is as follows: 

“The Court instructs the jury that if they believe 
from the evidence under the instructions of the Court 
that Truman Gillum was suddenly and without negli- 
gence or fault on the part of the defendant placed in a 
position of danger, then in order to charge the defen- 
dant with the duty to avoid injuring the plaintiff, the 
plaintiff must show by the preponderance or greater 
weight of the evidence that the circumstances were 
such that the motorman of the defendant in charge of 
the operation of said car had time and opportunity to 
become conscious, by the exercise of ordinary care, of 
the facts giving rise to such duty, and reasonable op- 
portunity to nerform it. And if the jurv further be- 
lieves from the evidence, under the instructions of 
the court, that the circumstances as shown by the evi- 
dence did not charge the defendant with tle duty as 
thus defined, or if the jury believes from the evidence 
under the instruction of the Court, that the defendant 
did not have a reasonable opportunity to perform by 
the exercise of that degree of care elsewhere required 
in these instructions, such duty as thus defined, then 
you should find the defendant not guilty. ’’ 


The evidence shows, that the deceased was placed 
in a position of danger by walking across appellee’s 
street car tracks on E street. It is apparent, that his 
walking across the tracks may have been sudden and 
yet it would not necessarily follow, that in suddenly 
crossing the tracks he was not exercising due care for 
his own safety. It was not claimed that the attempt of 
the deceased to walk across the appellee’s tracks 
which placed the deceased in a position of dan- 
ger, was due to any fault or negligence on the part 
of the appellee; but the instruction informed the jury, 
that if the deceased attempted to cross the appellee’s 
car 
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tracks suddenly; and by his sudden crossing was 
placed in a position of danger, and that the placing 
himself in that position, was not the result of any 
fault or negligence on the part of the appellee, then 
in order to charge the appellee with the duty to avoid 
injuring the deceased, and to establish the appellant’s 
right to recover, the appellant would have to prove by 
the greater weight of the evidence, that the cireum- 
stances were such that the motorman of the appellee 
in charge of the operation of the street car had time 
and opportunity to become conscious by the exercise 
of ordinary care of the facts giving rise to such duty 
and reasonable opportunity to perform it. Apvellant’s 
right of recovery did not depend on proving the mat- 
ters set forth in the instruction, but depended on his 
proving by the weight of the evidence, that appellee’s 
motorman was guilty of one or more of the ‘acts of 
negligence alleged in the different counts of the dec- 
laration, together with the additional proof, that the 
deceased was in the exercise of due care for his own 
safety in crossing over appellee’s tracks suddenly or 
otherwise. The instruction had the effect of raising 
a false issue in the case and diverting the attention 
of the jury from a consideration of the real issues in 
the case; and for that reason was erroneous. 

The seventh instruction given for appellee is as 
follows: 


“The Court instructs the jury that if you believe 
from the evidence, under the instructions of the Court, 
that as the street car approached the place of the ac- 
cident it was being operated with ordinary care and 
that the motorman did all he could to avoid the acci- 
dent in question, as soon as it was apparent or ascer- 
tainable to him, in the exercise of reasonable and or- 
dinary care, that the plaintiff’s intestate was going 
upon or near the track, then you should find the de- 
fendant not guilty.’’ 


It may be said concerning this instruction that 
the street car in question might have been operated 
with ordinary care by the motorman in charge and yet 
he might also have been guilty of negligence in run- 
ning it at an illegal or excessive rate of speed as the car 
approached the place of injury to the deceased, and the 
motorman even though he may have operated the street 
car with ordinary care may at the same time, have 
failed to keep a proper lookout for persons whom he 
was bound to 
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know might cross the tracks at the point of the injury 
and that it was his duty to look out for. It may also 
be pointed out concerning this instruction, even though 
“the motorman did all he could to avoid the acci- 
dent in question as soon as it was apparent or ascer- 
tainable to him in the exercise of reasonable and or- 
dinary care that the plaintiff’s intestate was going 
upon or near the track,’’ he may have been guilty of 
negligence in running the car at an excessive or illegal 
rate of speed in approaching the crossing at which the 
injury occurred. The instruction is erroneous because 
it does not correctly state the real issues upon which 
appellant’s right of recovery depended; and it had a 
tendency to direct the minds of the jurors from the 
consideration of the real issues in the case. 

_In reference to the direction of the verdict of not 


‘euilty under the fifth count, which charges wilfulness 


in causing the injury and death of the deceased, it is 
sufficient to call attention to the fact, that there is 
evidence in the record to show that H street is a public 
street; and a public crossing; and that men, women 
and children use this crossing frequently; also, that 
the view of pedestrians is somewhat obstructed in the 
direction from which the car in question was approach- 
ing; also that the street car which caused the death 
of the deceased was approaching this crossing at a 
very rapid rate of speed; and that the evidence tend- 
ed to show, that at the time of its rapid approach, the 
motorman operating the car in the manner indicated 
was not keeping a lookout for pedestrians who might 
be going over the track at the crossing; but was look- 
ing in another direction and apparently giving his at- 
tention to an engine and freight cars which were mov- 
ing on railroad tracks near by the place of the injury. 
Whether this evidence was sufficient to sustain the 
charge: of wilfulness or reckless disregard of life, or 
persons, or property embodied in the fifth count, or 
sufficient to show a conscious indifference to life, per- 
sons or property, was a question of fact and therefore 
for the jury to determine. In directing the verdict of 
not guilty under this count, the court determined, that 
the evidence was insufficient, 
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which was a question for the jury. McGregor v. Reid, 
Murdoch & Co. 178 Ill 464; Libby, McNeill & Libby 
v. Cook 222 Til. 206; Kajnick Admr, etc., v. Village of 
Divernon 244 Til. App. 7. 

For the errors indicated the judgment is reversed 
and cause remanded. 

Reversed and remanded. 
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OCTOBER TERM, 1926 
Fairbanks Morse & Co., Appellee, 
vs. 

William Severns, Thomas Meehan and Harry G. Hd- 
wards, as Commissioners of the Valley City Drain- 
age & Levee District, Henry B. Kilgour, Hen- 
ry F. Hidmann, and William Clancy, 
Appellants 
‘ Appeal from Pike. 

NIEHAUS, J. 

A petition for mandamus was filed in the Cireuit 
Court of Pike County by the appellee, Fairbanks 
Morse Co., a corporation, against William Severns, 
Thomas Meehan and Harry G. Edwards, commission- 
ers of the Valley City Drainage & Levee District. 
The petition prayed for a writ of mandamus to issue, 
directing the commissioners to forthwith proceed to 
issue and sell on behalf of the Valley Citv Drainage 
& Levee District, the bonds of the district in the 
amount of $35,000.00; and from the proceeds realized 
from the sale thereof, to pay the petitioner, the full 
amount of the warrant which has been issued by the 
district upon the treasurer, and held by the petitioner; 
and which warrant had been issued for the payment 
of the balance of $9616.67 due the petitioner and was 
payable to the petitioner with the bonds of the dis- 
trict at par or from funds derived from the sale of the 
bonds of the district; and that in the event the said 
commissioners are unable to sell said bonds in the 
amount of $35000.00 for a sum equal to the par value 
of said bonds, that the said commissioners be directed 
to exeeute and deliver to the petitioner the bonds of 
said district of a par value equal to the amount of 
said warrant. The record discloses, that the Valley 
City Drainage & Levee District was organized under 
the Levee Act; and embraces about 5000 acres of the 
bottom lands lying on the west side of Pike County. 
The petition alleges, that the district was duly org- 
anized, and William Severns, Thomas Meehan and 
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Harrv G. Edwards were constituted commissioners 
thereof; and that on August 9, 1920, an order was 
entered in the county court of Pike county confirm- 
ing the commissioners’ report and the assessments 
made therein against the land situated in the dis- 
trict amounting to $393,036.16, to be divided into 
fifteen installments, the first due and payable in the 
vear 1925; and the remaining installments due one in 
each year thereafter, with interest at 6 per cent per 
annum; and that thereafter the commissioners issued 
and negogiated bonds of the district in the sum of 
$353,000.00, for the purpose of raising funds to pay 
-for the construction work which the commissioners 
were authorized to carry out in the name of and on 
behalf of the district. That the bonds issued and ne- 
gogiated constituted 90 per cent of the amount of the 
assessments mentioned. The petition further avers 
that on February 17, 1922, the district ‘‘entered into 
a written contract with William Severns, Thomas 
Meehan and Harry G. Edwards as Commissioners of 
said Valley City Drainage and Levee District, where- 
by petitioner agreed to sell and deliver to said Dis- 
trict for $28,850, certain machinery and equipment to 
be used in the construction and operation of said Dis- 
trict; that hereafter petitioner delivered to said com- 
missioners said machinery and equipment which was 
thereupon installed and is now held and being used 
by said commissioners; that thereafter certain pay- 
ments were made to said petitioner by said commis- 
sioners; and on December 21, 1923, there remained yet 
due and unpaid the sum of $9,616.67; and thereupon 
and on Dee. 21, 1923, said commissioners executed and 
delivered to petitioner a warrant as follows: 
“‘December 21, 1923. 
151233 


Treasurer Valley City Drainage and Levy District 
Pay to the order of Fairbanks, Morse and Company 
$9,616.67 
Nine Thousand Six hundred sixteen and 67-100 Dollars 
This warrant is payable only with the bonds of 
the Valley City Drainage and Levy District, in the 
County of Pike, and State of Illinois, at par, or from 
funds derived from the sale of said bonds. 
By order of the Board of Directors. 
(Signed) H. G. Edwards, Secretary 
W. D. Severns, Chairman. 
151244”? 
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That thereafter the commissioners filed their petition 
in the county court, representing, that it was for the 
interests of the district that money should be borrowed 
to an amount exceeding 90 per cent of the assessment 
installment unpaid; and that the county court there- 
upon entered the following order on December 5, 1923: 


““And the Court doth further find, that it would 
be to the best interests of the said Valley City Drain- 
age and Levee. District to issue and sell bonds in the 
sum of Thirty Five Thousand Dollars ($35,000.00) 
based on and made a lien upon the ten per cent (10 
per cent) balance remaining of the original assess- 
ment heretofore levied against the lands of the said 
District. 

It is, therefore, ordered, adjudged and decreed by 
the Court that the commissioners of said District be, 
and they are hereby directed to issue bonds of said 
District in the sum of Thirty-five Thousand_ Dollars 
($35000.00), against the exeess of Ninety Per cent 
(90 per cent) of the installments of the original as- 
sessment levied against the lands of said District and 
in the original proceedings for the organization of 
District, that said bonds be, and the same are hereby 
made a lien upon the excess ‘of Ninety per cent (90 per 
cent) of the installments of the original assessment, 

and that the Commissioners be, and they are hereby 
Gizected to proceed to execute, issue and sell said 
bonds. ”’ 


The petition also avers, that all of the funds derived 
by said commissioners from the sale of said bonds in 
the aggregate amount of $353,000.00, have been ex- 
pended by said commissioners who are now without 
funds to pay said warrant held by the said petitioner, 
who has repeatedly requested said commissioners to 
pay said warrant in the amount thereof; or in the event 
said commissioners are without funds, that they de- 
liver to petitioner bonds of said district of a par value 
equal to $9,616.67, together with interest thereon 
from the 21st day of December, 1923; and that said 
commissioners without assigning any reason for their 
action and without denying that said warrant is due 
and owing, have failed and refused to pay said war- 
rant or to deliver bonds of said district. Petitioner 
has repeatedly requested said commissjoners to exe- 
cute, issue and sell bonds of said district in the amount 
of $385,000.00 as authorized by said order of the 
County court and from proceeds received from sale 
to pay said warrant but that said commissioners, with- 
out assigning any reason for their action and 
without denial of the obligation of the said warrant, 
have failed and refused and now fail and refuse to 
execute, issue and sell said bonds of said dlistriet in 
$35,000.00. 
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It may be pointed out in this connection, that 
the legal propriety of the county court’s proceeding 
for the issue and sale of bonds for the remaining 10 
per cent of the assessment under similar circumstances 
was passed on and determined in Broadway Bank v. 
McGee Creek Levee & Drainage District 292 Ill. 560. 
The commissioners filed their answer to the appel- 
lee’s petition, in which they admit all the material 
averments of the petition concerning the organization 
of the district, the appointment and qualification of 
the commissioners, the election of the officers of the 
_ district, the examinations of the land by them and 
their report of the assessment roll; and the confirma- 
tion of the assessments of $393,036.16, which was 
made payable in fifteen installments. They also ad- 
mit, that they issued and negogiated bonds amount- 
ing to $353000.00 for funds to carry on the construe- 
tion work of the district; and admit, that they enter- 
ed into contract with the appellee for the delivery 
and installation of machinery for the district amoun- 
ting to the sum of $28,850.00, which was duly deliv- 
ered and installed by appellee; and that the $9,616.67 
here involved is the unpaid balance due the appellee 
under the contract, for which the district issued a 
warrant on the treasurer of the district in order to 
pay said balance ‘‘with bonds of the district at par 
or from funds derived from the sale of said bonds.’’ 
They also admit, that the County Courts proceedings 
were had at their instance for authority to issue an 
sell bonds in excess of the 90 percent of the assess- 
ments which had been levied, namely for the total 
sum of $35000.00; and that prior thereto, they had 
expended all the funds derived from the sale of the 
$353,000.00 bonds issued by them; and that they were 
without funds to pay the warrant issued to the appel- 
lee, or to deliver to the appellee bonds of the par value 
to pay their warrant; and they also aver, that they 
have been unable to sell the bonds ordered by the 
county court to be issued and sold, or any part there- 
of; and for that reason have been unable to pay ap- 
pellee the amount of its warrant. There is also an 
averment in the answer, that there are 
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other valid claims against the district amounting to 
more than $35000.00; and that it would be unjust to 
the other creditors holding such claims to deliver to 
the appellee bonds at par value for the payment of its 
warrant, because they would then be unable to pay 
the other claims against the district in full. 
The answer of the commissioners does not state any 
facts, which can be regarded as a legal defense to 
the petition for mandamus. The allegation in the 
answer, that they were unable to sell the bonds is 
merely a conclusion; and no facts are stated to show, 
that this conclusion is justified; nor does the answer 
show, that the bonds have been executed in proper 
form and in a condition for sale; or that any attempt 
on their part has been made to sell them. We con- 
clude therefore, that the court properly sustained the 
demurrer to the answer of the commissioners. ‘The 
legal propriety of this action by the court however, is 
not before us for review because no appeal has beeu 
prosecuted from this order of the court. The parties 
prosecuting this appeal are Henry B. Kilgour, Henry 
F. Kidman and William Claney, who represent, that 
they hold $315,000.00 of the original 90 percent bond 
issue of the district; and that this bond issue is a 
first lien on 100 per cent of the assessments levied; 
and that therefore as holders of a large part of this 
bond issue they claim the right to intervene and con- 
test appellee’s right to a writ of mandamus herein. 
The record discloses, that the appellants named, by 
leave of court filed an answer to the petition for man- 
damus. Concerning this answer, it may be said, that 
it shows upon its face, that this proceeding doesn’t 
m any way affect or impair the rights of appellants 
to priority to payment from the assessments levied ot 
the bonds held by them, or the interest accruing 
thereon; nor does it in any way abridge or interfere 
with any legal remedies to which they are entitled in 
the enforcement of their rights to full payment; and 
we conclude therefore, that insofar as it concerns the 
appellants, this proceeding is inter alios acta; and 
there is nothing in this proceeding to adjudicate 
which affects their rights; and that therefore they 
were not legally entitled to interplead, Mansfield v. 
Hoagland 46 Il. 359. The answer which the appel- 
lants filed does not deny any of the material facts al- 
leged in the petition; 
Page 5 


























— wt? — ‘oil Jo wbae 2 int 
grad, ——— —— oa » 


ipivel: — oilt. 2a. sia pee One 
wit Ww fis agent @. We: arobtod aay rodeo 
“1 int wierrintas ab tity ole rial todd nani by 
pend aotebease Wo bhew a eb tnt # valent 
af benurtt aivtdleqen nit dade emote bros 
ie 197 tailitey of} of wweus ma inh or 
holt. Dine od vee 3H pwers alii to) 
‘saenp) aaibeescenp aid ded el ‘eti-moyet 
enpdinypors hy ateiais add Teh WO toothy. Tie 
te haivel ethenneseme olf cepa: iour au Ot, . uC 
vines {erate odd so > somal, ve bloil od 
maietit te obits paw Ogee iF —— 


i 


iain :Jespendy tot ot bait il} tw 
nd eerieatue e ni pede erwolborianl 
rein pein @othy wagery at ‘guihsayerng: wilt ein 
avibviie of aoiieonoyty efit ae weldtton ab ose 
as robo! Jad! lee. oehigit tinier siti 
¥ bisiageM oot of Re qilened Jom -axre 
logy adh debe cove otf eg ah Oamatgaost 
is ¢)ou) lorena 4h lot eh ——— 


tia | 


nor does it aver any matter which could became an 
issue in the case. It is apparent from the record, that 
the court sustained a demurrer to the answer of the 
appellants, and so far as we are able to determine the 
matter, we conclude, that the demurrer was properly 
sustained; but the demurrer is not set out in the ab- 
stract; and it does not appear therefore whether the 
demurrer which the court sustained was general or 
special; or if a special, what the special grounds were. 
Inasmuch, as the demurrer is not set out in the ab- 
stract, the abstract does not comply with the require- 
ments of Rule 22 of this Court and therefore the er- 
rors assigned by the appellants on the sustaining of 
the demurrer are not properly before us for review. 
The latter reason alone is sufficient ground for af- 
firmance of the judgment. The judgment is affirmed. 
Affirmed. 
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APRIL TERM, 1927 
Roy R. Duff, Appellant. 
vs. 
W. W. Dye, Appellee. 
Appeal from Vermilion. 
NIEHAUS, J. 

Roy Duff, the appellant sued the appellee, W. W. 
Dye, to recover back $100.00 which he alleges, he 
paid to Mary BE. Durkin as part payment on the pur- 
chase price of certain real estate owned by Miss Dur- 
kin, situated in the city of Danville. The proof is clear, 
that the appellee received the money from the appel- 
lant as the agent of Miss Durkin; and receipted to the 
appellant for the same as agent for Miss Dwkin; and 
the appellant knew that the appellee in receiving the 
money was acting as agent merely. 

There was a trial of the case in the circuit court 
in Vermilion county on an appeal from the justice 
court. The court found, that the appellant had ne 
right to recover under the facts as stated, and rend- 
ered judgment accordingly. This appeal is prosecuted 
from the judgment rendered. 

It may be said concerning appellant’s contention 
that under the facts in the case, the right of appel- 
lant, if any he had, to recover back the $100.00 which 
he paid on the purchase price of the property fron: 
Mary B. Durkin, would be against Miss Durkin; and 
not against the appellee, the agent for Miss Durkin 
in negogiating the sale of the property to the appel- 
lant. We conclude therefore, that the judgment was 
not erroneous but in conformity with the law and the 
evidence. Appellant raises a question about the re- 
fusal of the court to hold certain propositions of law, 
but he does not specially point out what propositions 
are referred to; nor in what respect the refusal of the 
court is erroneous. No propositions of law appear in 
the bill 
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of exceptions. These matters are therefore not before 
us for consideration and review. For the reasons 


stated, the judgment is affirmed. 
Judgment affirmed. 
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yeneral No. 8085. Agenda No. 20. 
APRIL TERM, 1927 
Ray Spicer, Appellant, 
vs. 
J. W. Thrasher, Appellee. 
Appeal from County Court of McDonough County. 
NIEHAUS, J. 

This cause coneerns the rights of property in 234 
bushels and 36 pounds of shelled corn. There was a 
trial of the rights of property in the county court of 
McDonough county at the instance of the appellee, 
J. W. Thrasher, who claims property rights in the 
corn by virtue of a contract of sale made with Sid 
Johnson, the owner of the corn; which contract it is 
insisted was carried into effect on January 4, 1927. 
The appellant, Ray Spicer, claims the corn under a 
levy made by the sheriff of McDonough county under 
an execution issued upon a judgment for $1304.26, 
which was recovered by him in the cireuit court of 
McDonough county against Johnson. The trial court 
found the rights of property in favor of the appellee 
and rendered a judgment accordingly; and thereupon 
directed a release of the levy made by the sheriff. 
This appeal is prosecuted from the judgment. 

The evidence shows, that there was a sale of the 
corn in question on January 4, 1927, by the then owner 
thereof, Sid Johnson, to the appellee under the terms 
of a written agreement made by the parties for that 
purpose, on December 20, 1926; and that the sale was 
consummated by the delivery of the corn by Johnson 
to the Farmers Elevator at Macomb for the appellee; 
and that the Farmers Hlevator accepted the corn for 
the appellee by the virtue of a previous arrangement 
between the appellee and the manager of the elevator. 
The evidence also shows, that the delivery of the corn 
to the elevator for the appellee was completed before 
the exeeution under which the levy was made, came 
into the hands of the sheriff. In this condition of the 
record, we are of 
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opinion, that the corn became the property of the ap- 
pellee at the time of its delivery at the elevator, and 
was the property of the appellee before the execution 
referred to had reached the hands of the sheriff; and 
we conclude, therefore, that the finding and judgment 
was proper; and the judgment is affirmed. 
Judgement affirmed. 
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General No. 8106 Agenda 38 
APRIL THRM, A. D. 1927 
Theodore Oltmann, Appellee. 
vs. 
Rudolph H. Coorts, Appellant. 
Appeal from Logan. 
NIEHAUS, J. 

This is a suit brought in the cireuit court of Log- 
an county by the appellee Theodore Oltmann against 
the appellant Rudolph H. Coorts, who owned an ele- 
vator in the village of Hartsburg, which was used and 
operated by him for the purposes of his business, 
namely the buying, selling and storing of grain. This 
suit is based on a claim of the appellee to recover the 
amount of the purchase price of 66114 bushels of 
wheat, which the appellee delivered to the appellant 
at his elevator; and which he alleges was afterwards 
sold to the appellant at $1.50 per bushel. There was 
a jury trial, which resulted in a verdict in favor of 
the appellee; and the jury assessed his damages at 
$792.25; the full amount of appellee’s claim. A mo- 
tion for a new trial was made by the appellant and 
denied by the court; and thereupon a judgment was 
entered in accordance with the verdict, for the amount 
found by the jury. This appeal is prosecuted from the 
judgment. 

There are several errors assigned and urged for 
reversal of the judgment. It is insisted, that the testi- 
mony of the witness George Brahm was erroneously 
admitted in evidence. In reference to this point, at- 
tention must be called to the fact, that the abstract 
does not show, that any objection was made to the ad- 
mission of Brahm’s testimony at the trial. Objections 
to the admissibility of evidence at the trial cannot 
properly be raised for the first time in a court of re- 
view; and this question is therefore not before us for 
consideration. It is also insisted, that there was error 
in the giving of instructions, 3, 4, 5 and 6 for the appel- 
lee, for the alleged reason, that these instructions do 
not give a 
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correct legal definition of what constitutes a public 
warehouse of class B. An examination of this matter 
leads us to the conclusion that appellant’s criticism 
of the instructions on this point, is not well founded. 
And it must also be pointed out, that instruction 
marked 3 given at the request of the appellant, con- 
tains substantially the same definition of what consti- 
tutes a public warehouse of class B which is contained 
in the instructions referred to; and that therefore the 
appellant is not in position to question the correctness 
of the definition. Moreover the contention in this case 
about what constitutes a public warehouse of class B 
is merely incidental to the real issue in the case, which 
was passed upon by the jury, namely whether appel- 
lant purchased the wheat in question from the appel- 
lee at $1.50 per bushel. This question is a question of 
fact and within the province of the jury to determine. 
Appellant contends, that the verdict is contrary to 
evidence on this issue. We cannot agree with appel- 
lant in this contention. The question referred to, was 
a controverted matter; and the appellant and appel- 
lee contradicted each other in their testimony con- 
cerning this controverted matter. The evidence in the 
record fully warranted the jury in finding that there 
was a sale of wheat to the appellant at the price men- 
tioned. 

We find no reversible error in the record and judg- 
ment is therefore affirmed. 

Judgement Affirmed. 
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Gen. No. 7898 OCTOBER TERM, A.D. 1925 Agenda No. 48. 





Samuel V. McGee, et al., 
Appellees, Appeal from the 
Vv. Circuit Court of 


W. M. Vandeventer, et al., McDonough County. 


— —— ——— —— — 


Appellants. 


Per Curriam. 


This cause, pending in this court on appeal 
from the granting of a temporary writ of injunction, has 
also been pending upon appeal in the Supreme Court from a 
final decree upon the merits of the suit. In view of the 
determination of the cause in the Supreme Court and opinion 
filed June 22, 1927, and a rehearing denied October 5, 1927, 
McGee v. Vandeventer, 326 Ill. 425, reversing the decree 
of the lower court and remanding the cause, with directions 
to sustain the demurrer to appellee's bill of complaint, 
this court likewise reverses the decree of the Circuit Court 


of McDonough County granting a temporary writ of injunction. 


Reversed. 
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FLOYD R. SUMPTER, ‘ F 

Appellee, 

a : APPEAL FROM THE CITY coURT 
, : OF EAST ST, LOUIS, ILLINOIS. 

PENNSYLVANIA RAILROAD CO., 

Appellant, 
BARRY , Be T. 


Appellee, while in the employ of appellant, was 
thrown from a hand car, and in a suit, under the Federal Employers 
Liabilities Act, recovered a verdict and judgment for $25 5000.00 
for injuries alleged to have been occasioned thereby. 

In the first count of his declaration he charged 
appellant with negligence as follows:= "The said defendant, 
through its foreman and agent, negligently, carelessly and im 
properly placed, or caused to be placed, a certain rail jack so 
near the forward end of said car and in such a dangerous position 
that the said foreman and agent of the deeengane then and there, 
or with the exercise of due care and caution should have known, 
that a jar from said moving car, or a sudden application of the 
brakes, would cause the Said jack to fall from said ear and de= 
Yail the same; that the plaintiff then and there did not know 
of such dangers, as aforesaid and that due to the negligence of 
the defendant aforesaid and as a direct and proxime.te result there- 
of; through the said falling of the rail jack, the said car in 
which the plaintiff was riding, as aforesaid, was derailed and the 
‘plaintifr was thrown down with great force and Violence, etc.” 

It will be observed that the only negligence charged in that 


count is with reference to the position of the jack upon. the car, 
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There is no averment that the jack fell off the car by reason 

of a jar of the moving car or as a result of a sudden application 
of the brakes. It simply avers that through the said falling of 
the rail jack, the said car in which the plaintiff was riding, 

as aforesaid, was derailed, etc. 

We find no evidence in the record to the effect that 
the fall of the jack derailed the car. A witness for appellee 
testified:- "We sere traveling cast on the west bound track, 
and the jack —— off the car and Walter Wright stepped on 
the brakes and threw us off." Another witness for appellee 
testified:—- "We were going -at a rate of five or six miles an 
hour and the foreman hollered 'whoat, and applied the brakes 
and the jack fell between the rails and the car jumped the track." 
He further stated on cross examination:- “The brake was applied 
and the jack fell between the rails. The jack and Sumpter fell 
.. practically at the same time." The same witness was asked on 
re-direct:- "Q = Do you know of your own knowledge what caused 
this car to be derailed? A = Applying the brakes was the cause 
of ite" Appellant objected to the question and answer and moved 
that they be excluded for the reason that it is at variance with 
each and every count of the declaration. The objection was over= 
ruled. The witness was then asked to explain to the jury how 
that caused the car to be derailed. His answer was:- "The brake 
was applied going at such speed that it jumped the track — the 
jack fell off when the brake was applied all at once." 

In their statement of the case counsel for appellee 
say that as the men were traveling on this hand car east along 
the west bound track the assistant foreman of appellant, without 
any baa slapped on the brakes, the jack fell between the 
rails, and the car was derailed and all of the men on the front 
end of the car were thrown off. They further say that the evi- 
dence shows that the men were thrown from the car as alleged in 


appelleets first count by reason of the jack falling and by 
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reason of the assistant foreman suddenly applying the brakes. 


They point out no evidence that the falling of the jack had 
anything to do with the derailment of the car, They say, in 
their argument, that the first count of the declaration charges 
that appellee was injured by reason of the negligence of the 
assistant foreman who made a sudden application of the brakes 
on the hand car, thus throwing appellee and the other men off 
who were on the forward end of the car, 

If appellee desired to rely upon the alleged negli- 
gence due to the sudden application of the brakes he should have 
amended his declaration when an objection was raised to the in= 
troduction of such evidence on the ground of variance. He says 
that. appellant has not preserved the question of variance, The 
question was raised upon the trial and objection made to the in- 
troduction of evidence on the ground of variance and the motion 
for a new trial and the assignment of crrors raised the question 
that the Court erred in the admission of evidence. While the 
word “variance” is not used in the motion for a new trial or in 
the asSigmiunt of errors, yet the objection to the testimony was 
based upon that ground and we are of the opinion that appellant 
has not waived that error. Hvidence to the,effect that the car 
was Gerailed by reason of the sudden application of the brakes 
does not support the first count of the declaration. 

In the second count of the declaration it is charged 
that defendant carelessly and negligently — the hand car 
to become and remain in a state of disrepair, in that the axle 
and two wheels were loose, out of line, and in such a disjointed 
condition as to cause the said car to be ésrailed and thereby 
rendering it dangerous for plaintiff to ride upon; that thesaid 
dangerous cordition was well known to the s2id foreman and agent 
of the defen %:nt and wholly unknown to the plainwiees) has while 
the plaintiff was then and there, withmiue care and caution, 


being conveyed upon the said hand car, as aforesaid, due to the 
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negligence of the defendant aforesaid, and as a direct and prox— 
imate result thereof, the said car was derailed, etc. 

The accident in question occurred on jane 8, 1926. 
Walter W. Morris had worked for appellant dnd used this same 
hand car but had quit work on May 28th, 1926. He was called 
as a witness by appellee and was permitted to testify, ‘, over 
objection, that on Mey 28th, the two front wheels and the axle 
were very loose; that they had been hauling some rails t on this 
hand car and the car had jumped the track five times within 
fifteen ee ee Appellant objected to the question and moved 
that the answer be excluded. The Court instructed the jury to 
disregard the answer as to the car jumping the track five times. 
The witness was also permitted to testify, over objection, that 
a few days before he left the employ of appellant he told the 
assistant foreman that some one would get hurt with the car in 
that condition. Another witness called by appellee testified 
that the car was in use by appellant from the time Mr. Morris 
quit working on May 28th up to the day appellee was thrown there- 
from. 

Appellee offered no further testimony in support of 
the second count of his <zeclaration. His counsel, in the clos- 
ing argument to the jury said:- “Letts get down to the car; 
let's see if we have proven our charges about the jack and the 
car; the testimony is that it jumped the track five different 
times one day and that was just about three wecks before.” An 
objection was made to that argument on the ground that the evi- 
dence referred to had been excluded. The court sustained the 
objection and instructed the jury to disregard the statement. 
Counsel for appellee then suggested that the Court had afterwarcs 
permitted that evidence to go in as shoving knowledge of defects 
and thereupon the Court changed its ruling and allowed the ar- 
gument. The record shows that the evidence referred to had been 


exclufled and the argument was highly improper. No witness 
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testified that the car was not repaired between May 28th and 
June 8th, and yet counsel seem to argue, in this court, that 

no repairs were made. There is no other evidence in the record 
upon which to base a conclusion that the car was out of repair 
at the time of the accident. There is no evidence tending to 
show that the car jumped the track because it was out of 
repair. If we were to presume that because the car was ina 
defective condition on May 28, it, coniisued in that condition 
until the time of the accident, it would be wholly insufficient 
to support a judgment. Aftcr indulging in that presumption it 
would be necessary to further presume that the car was derailed 
by reason of its alleged defective condition. That would be 
basing a presumption upon a presumption, which is not permissable, 
Globe Accident Insurance Company, vs. Gerisch, 163 Ill. 625, 

It is unnecessary to refer to the third and fourth 
counts of the declaration because of the fact that it is not 
even suggested by appellee that those counts were proven. We 
might say, however, that we have carefully examined all of the 
evidence and are satisfied that those counts were not proven. 

At the request of appellee the Court instructed the 
jury as follows:— "The Court instructs she jury that at the 
time and just prior to the day of the injuries in question to 
the plaintiff, there was, and still is, in full force and effect 
an of Congress of the United States which provides that every 
common carrier by railroad, while engaged in commerce between 
any of the several States or Territories, shall be liable for 
damages to any person suffering injury while he is employed by 
such common carrier in such commerce, when such injury results 
in all or in part from the negligence of any of the officers, 
agents, or employees of such carrier, or by reason of any de 
fect or insufficiency, dup to its neglig ence, in its cars, 
engines, appliances, machinery, track, road=-bed, works, boats, 


wharves or other equipment." 


De 







SULLOW ary ~ er anybody it they thought they could get some- 
thing to eat. They would follow my wife around. That is one reason 
she had to shut them up." He further testified that Estes told him | 
that he had 16 goslings in the pen. A few days later I passed there 
and counted 22 head, I asked Ested where he got the balance and he 
said his wife hatched out some more. I really thought and believe 
that all the goslings we had there were ours,” 

Thurel Harre, daughter of plaintiff in error, tes~ 
tified: "The goslings in the pen were ours, They had been hatched 
out and raised there on the farn," James Harre, a son of plaintif 
in error, testified; Know our folks raised some goslings, They 
ran all over the place. I dont know the goslings were taken away. 

I had seen them before they were taken away; several days before,” 

If there were no other errors in the-record the | 
evidence on which this verdict and judgment is based is so conflict- 
ing and ~ unsatisfactory-we could not let it stand, 


The court gave the following instruction: 


"Exclusive possession, shortly after the commission of a larceny 

or burglsry, of stolen property,: the proceeds of the crime, if un- 
or 

explained, may/itself raise’-an inference of guilt of the person hav- 

ing posscssion, sufficient to authorize a conviction in the absence 

of any other evidence of facts or circumstances in evidence which 

leaves inthe minds of the jury 2’ reasonnble doubt as: to the guilt 

of such person," 

-While this instruction states a correct principle 
of law, the evidence on the part of the People did not warrant the 
giving of the same, for the reason that plaintiff in error did not 
have that character of possession which the law contemplates ‘is 


necessary in order to warrant a conviction on that ground. 


3, 


Appellee contends that the giving of this in- 
struction was fully warranted by Devine vs. C. Re I. & Pe Re Re 
Coe, 266 Till. 248 anc other cases. While the giving of a some- 
What Similar instruction in those cases was nelc not to be error, 
yet the court referred to the fact that other instructions were 
given which informed the jury as to what facts had to be proved 
in order for the plaintiff to recover. In the case at bar the 
instruction assumes that the plaintiff was injured and no other 
instruction was given as to what facts must be proved to entitle 
the plaintiff to recover. In view of this situation the in- 
struction should not have been given. 

During the taking of evidence many objections were 
made by counsel on either side. The record discloses that 
counsel addressed their objections tc opposing counsel and in 
some instances the Court called attention to this fact and re- 
minded counsel that they should address their cbjections to the 
Courte Such a practice should not be permitted and if lawyers 
persist in it the Court should exercise its power and authority. 

On cross-examination of a witness for appellee 
counsél for appellant asked the witness if ne did not at a cer- 
tain time tell Mr. Blair that there wasn't anythi'g wrong with 
appellee and that the witness had sent counsel for appellee a 
$10,000.00 case. The witness answered that he didn't. The 
Court then stated to the attorney that it was very improper 
unless he expected to follow it up; that if he had some testi- 
mony to sustain that he might continuc, but if he didn't expect 
to offer some testimony on which to base those questicns, it was 
very improper practice to get stuff of that kind in the record 
in that manner. This particular remark should not have been 
made as counsel had a right to inquire as to those matters for 
the purpose of showing the interest or bias of the witness. At 
another time counsel for appellant inquired of appellee and his 
attorneys, while appellee was on the witness-stand, as to whether 
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he would submit to a medical examination; this was highly im- 
proper anc the Court should have put an end to that matter 
immediately, Mattice vs. Klawans, 512 Ill. 299. The attitude 
of counsel on either side during the trial of the case was 
highly calculated to embarass the Court and provoke remarks. 

During the closing argument to the jury counsel 
for appellee made statements in regard to mattcrs not in evi- 
dence. Objections were sustained but gounsel persisted in re- 
stating substantially the same matter and objections were again 
oy eihe Ieee We would call attention to the fact that epee 
sufficient to reverse a judgment to permit an attorney to argue 
against objeetion, matter not in evidenee and pertinent to the 
issue or to assume facts as proved when they are not. Where 
such a course is pursued with success the proper remedy is to 
require the successful party to re-try his case, even though 
objections were sustained to the improper argument; Mattice vs. 
Clavans, Sl2 Ill. 299; Emich vs. Citizens Trust & Savings Bank, 
oni Wa, ollG. 

Appellant contends that the verdict is excessive. 
Appellee was 41 years of age at the time in question and was 
employed as a section hand at $3.20 per day, If he were em— 
ployed at that rate during every working day in the year his 
wages for the year would be less than $1,000.00. The verdict is 
for $25,000.00. The interest on that amount would be at least 
$250.00 per year more than appellee was earning. In view of 
these facts we are of the opinion that the verdict is excessive. 
If that were the only error in the record we might remedy it 
by requiring a remittitur, but as appellee failed to prove the 
negligence averred in amy count of his declaration the judgment 
must be reversed and the cause remanded. 


REVERSED AND REMANDED. 


Not to be reported. 
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TERM NO. Sle AGENDA NO. 40. 
—— 
A. He. BURNS, : 246 1 he 6386 
Appellee, 
* APPEAL FROM THE CIRCUIT COURT 
3 OF RANDOLPH, COUNTY. 


WILLIAM FULTON, 
Appellant. H 
NEVHALL, J.- 

Appellce recovered a judgment in the Circuit Court, 
on appeal from Justice Court, against appellant in the sum of 
$41.70 for feed delivered to and ordered by one Re J. Smith, who 
appellee claims was the agent of appellant; and that such feed was 
consumed by appellant*s horse, then in the custody and control of 
Smithe 

Appellee is a dealer in feed at Sparta. In January; 
1923, Smith opened an account with appelice for feed to be charged 
to appellant, and such fecd was uclivered to Snithts barn at 
Sparta on several occasions extending over a period of six months. 

There was no direct evidence by appellee that appel+ 
lant had ever authorized appellee to furnish such feed, or knew 
that the same was being furnished at the time of delivery thereof. 
On the trial before a jury, appellee was permitted to testify; 
over objections, to the declarations of Smith, made in the absence 
of appellant, to the effect that Smith had’ been authorized to 
purchase such feed and charge the same to appellant's account, 

The testimony offered by appellaut tenaed to show that 
Smith had been allowed to take certain horses from the farm of 
appellant, and drive the same for his oym purposes; that, in the 
fall of 1922, an arrangement was made between Smith and appellant, 


Pat 


who lives on a farm in Perry County, whereby Smith was to take a 
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horse and keep him during the winter to drive for his own use; 
that Smith was to take from appellant's farm whatever feed 

was necessary for this horse; that he did go to the farm and 
obtain two loads of feed, which he hauled to Sparta; that appel- 
lant did not know that Smith had obtained feed at appellee's 
store until the fall of 1924, when appellee informed appellant. 
In May, 1925, appellee sent appellant a statement of account, 
which he refused to pay. 

On the trial, appellee based his right to recover 
upon the theory that Smith was the agent of appellant in buying 
the feed in question, and what was said and done by Smith, the 
alleged agent, was admissible. 

Smith died prior to the trial; and his declarations, 
made in the absence of appellant, were not competent evidence 
to establish the agency or extent of his authority. Proctor 
vs. Towns, 115 Ill. 158; Merchants National Bank vs. Nichols & 
Shepard Cos, 223 Ill. 41; Murray vs. Standard Pecan Co., 309 
Ill. 226-4 

There was no other campetent evidence in the recomd 
showing the existence or ratification of any agency on the part of 
Smith, which would bind appellant for payment of the bill in 
question. The admission in evidence of statements of Smith, tes= 
tified to by appellee, was errore 

For the reasons stated, the judgment is reversed and 
cause remanded for new triale 

REVERSED AND REMANDED, 


Not to be reported, 
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TERM NO. 75. AGENDA TIC. 38. 


2461.4. 636" 


APPEAL FROM THE CIRCUIT 
VS. COURT 
OF MADISON COUNTY. 


R. Fe TUNNELL, 
Appellee, 


AUTON BRICK COMPANY, 
Appellant. 


ee 


WILLIAMS, J. - 


Appellee commencec a suit against appellant before a 
justice of the peace and after a change of venue and before tried, 
upon appellant's request, was required by the justice who tried 
the case, under section 19 of article V of the Justice Act, to 
exhibit the nature of his demand in writing, whereupon he filed 
the following statement or bill of particulars: ‘Damages to 
chimneys on residence of R. f. Tunnell, Hdwardsville, Tilinois, 
ccousea by blast of Alton Brick Company, on or about the 30th 
Gay of June, 1925, the itemizcd bill below being for said re- 
peirs;" following which appears separate items for labor, in- 
surenee end tocls and verious materials, the whole amounting to 
$123.70. Uvon trial cu appeal to the circuit court of Madison 
county, & verdict was returned against appellant for the full 
anount of the claim, the court entering judgment thereon for 
8100.00 after appellee hac entered a remitsitur Of S25 ~07 0. 

Appellant operated a plant in the city of Edwerds- 
ville, Illinois, end in connection therewith used dynamite anc 
blasting powder in getting out shale usec in the manufacture of 
pricks, appellee's house being situated cbout 1750 feet from such 
plant. There were three chimneys on the nouse, each of them be= 
ing about thirty-five fect in height from the ground, the center 
chimney extending twelve feet and the other tye abcut six feet 
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above the roof, They were corstructed with walls of single 
thickness of four inch brick and were not lincd, the tops hav- 
ing corbelling, that is an extra thickness of brick built by ex- 
tending the four or five upper courses outwardly and thus form 
ing a head held together with mcrtar, in the preparation of which 
lime was used instead of cement as now used. The center chimney 
was the largest and had a partition in the middle so as to make 
two flues which were plastercd on the inside, one being connected 
with the furnace and the other with an open fireplace, the re- 
maining chimneys being single flucs. 

On the trial in the circuit court appellee and one 
alae testified that on June 30, 1925, while they were in the 
yard adjacent to appellee's house there was a very severe "blast" 
at appellants plant, after which some bricks fell from the center 
chimney to the roof, causing a hole in — chimney which could be 
seen from the ground. The proof dosti that either of these 
witnesses or any othcr witness noticed any damage to cither of 
the other chimneys following this explosion and, so far as is 
Gisclosed by the evidence, no further examination was made of 
any of these chimneys pricr to their repair in February of 1926, 
nor is there any evidence in the record, aside from the testi- 
mony of the contractor hereinafter referred to, tending to show 
the condition of any of these chimneys prior to June 30, 1925. In 
January of 1926 appellee employed one Agles, a contractor, to 
repair all the chimneys and ordered him to do all the work neces- 
sary to make good flucs out of them, anc during the following 
month Agles commenced the work. He found the upper two feet of 
the center chimney to be loose and the middle partition out of 
position, the tops of the other two broken in places, part of the 
plaster on the inside of the middle chimney anc some of the mcrtar 
between joints from the roof to the tops of all the chimneys gone 
or deadened, the middle chimney being in the worst condition in 
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in work of this kind, testified that from appearance all the 
chimneys had been built for about twenty-five years and had 

never been tuckpointed or repaired; that twenty-five years 

would be the life of such chimneys without repair; that heat 
causes the bricks to cxpand and the mortar to rot or deaden; that 
chimneys built with corbelling are more likely to get out of re- 
pair than those built with straight walls; and that weather con- 
ditions, neat and cold, first affect the tops of chimneys. There 
is no evidence in the record which tends to contradict this tes- 
timony, but same, so far as it pertains to the effect of long use 
of such chimneys without repair, is corrcborated by other witness- 
eSe Appellant also procucec evidence tending to show that the 
effect of a ground explosicn is first secn in the foundation of a 
building, and that an examination of appellees house disclosed no 
evidence of injury to the foundation thereof, and this evidence 
is also uncontradicted. The contractor built scaffolding around 
each of the chimneys, tore down the tops of all of them, removing 
abeut two feet of the center chimney and a trifle less of the 
other two, replastered the inside of the center chimney and re- 
pointeé it, tuckpointed all cf them, that is refilled joints with 
mortar vhere same was out, doing everything necessary, as directed 
by appellee, to make good chimneys, His charge for the entire 
work was the amount showm by appelices statement of claim, and 
there is no evidence in the record tending to show the separate 
cost of any particular part thereof. 

Appellant first contends that the verdict and judgment 
are not supported by a preponderance of the competent evidence and 
we agree with such contention. It must be apparent that even if 
the evidence does furnish to appellee a basis for a claim for dam- 
ages against appellant, the judgment is clearly in cxcess of any 
damage shown by the evidence to have accruccd to appellee by reeson 
of the explosion in question. While the evidence does show some 
injury to the center chimney by reason of the cxplosion, the pre- 
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ponderance of the evidence does not show that the condition of the 
other two as found by the contractor was a result thereof, and un- 
der this record it is clear that the repairs went beyond any in- 
jury to these chimneys which could possibly have resulted from the 
explbsion and cxtended to those made necessary by long use and 
natural deterioration. The court recoghized that appellant would 
not be liable for the cost of the repairs last mentioned and, at 
appellant's request, so instructed the jury, but in view of the 
fact that there is no evidence in the record under which the cost 
of repairs which may properly be chargeable to appellant can be as-— 
certained it follows that the judgment should have been confined 
to nominal damages. 

| Other errors are assigned and argued by appellant, none of 
which are discussed or referred to in appellee's brief and argument 
and no authorities are cited therein. Over the objection of appel- 
lant the court permitted appellee to testify as to the severity of 
an explosion at appellant's plant which occurred a week after the 
explosion in question and the effect of same upon his barn. The 
court also, over appellant's cbjections, permitted witnesses pro- 


duced by appellee to testify as to the effect of the explosion in 
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question, as also the effect of other explosions at appellant's 


ry 


plant, both prior and subsequent to that in issue, upon their re- 
spective houses situated at various distances from appellee's prop=— 
erty, and motions to exclude some of such evidence were denied. 
All of this evidence was improperly admitted, as it would tend to 
introduce collateral issues likely to mislead and confuse the jury. 
FitzSimons & Connell Co. ve Braun & Fitts, 199 Ill. 390. 

Appellant further contends that the court erred in 
permitting appellee to prove by parol evidence that he was the 
owner of the premises upon which the house in question was situated. 
If it be conceded that appellec was required to make proof of omer- 
ship to the same extent and in the same manner as if the issues had 
been presented by written pleadings and a special plea denying 


ownership filed, and we think this the rule as announced in the 
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early case of Proctor v, Town of Lewistown, 27 Ill. 414, the 
guestion raisec is not material in view of the fact that the 
record discloses that appellee subsequently testificd, without 
objection, that he had omed the property since 1880, and he 
further testified that he had lived in the house since that 
date, with the exception of four or five years, and had contin- 
uously lived therein for twenty-five or thirty years preceding 
the date of the t dal. 

Appellant complains that the jury was not instruct- 
ed relative to the proper measure of damagese It is evident 
that appellce proceeded upon the theory that the measure of dam- 
ages would be the reasonable cost of repairs necessary to place 
the chimneys in the condition they were in prior to the alleged 
injury, and appellant's 4th instruction given to the jury infer- 
entially recognizec that such measure of damages should be applicd. 
This is in accord with the rule announced in the case of Fitz 
Simons & Connell Co. v. Braun & Fitts, supra, which is cited in 
appellant's brief upon the question. While no instructions what- 
ever were offered by appellee it was not incumbent upon the court 
to prepare and give an instruction upon this question. We have 
referred to this contention notwithstanding appellant's assign- 
ment of errors docs not cover same, and we also note that while 

he Supreme Court in Peck v. City of Chicago, 270 Ill. 34, over- 
ruled the FitzSimons case so far as the rule referred to was 
there applied, it was only for the reason that the case was one 
wherein damages were claimed on account of the prosecution of 
monk conneched with a public improvement and no question of 
negligence was involvec. 

The court refused tivo instructions offered by 
appellant. The first, in effect, advised the jury that a vers 
dict for only nominal damages should be returned by reason of 
the fact that appellee had offered no evidence of the value or 
condition of the chimneys prior to the alleged injury. Instruc - 
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tions should be based upon all the evidence and appellant 
produced evidence tending to show the condition of these 
chimneys at the time mentioned. The instruction was not 
based upon the failure of the evidence to show the separate 
cost of such repairs as might be necessary by reason of the 
alleged injury, and we think the court did not err in re~ 
fusing same. The second refused instruction had the effect 
of minimizing the alleged injury to appellee*ts chimneys, 
and the material part thereof was covered by other instruc- 
tions which advised the jury that appellant was only liable 
for such damage as would accrue by reason of the explosion in 
question, and was properly refused. 

For the reasons given the cause is reversed and 
remanded. 

REVERSED AND REMANDED. 
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